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IN THE SUPREME COURT OF THE STATE OF MONTANA

No. 05-340

STATEMENT OF ISSUES

L. DOES AN EMPLOYER HAVE THE RIGHT TO PLACE AN
EMPLOYEE ON PROBATION FOR A LEGITIMATE BUSINESS
REASON IF NO PERSONNEL POLICIES ARE IN CONFLICT?

II. DO ANY CF MIC PERSONNEL POLICIES CONFLICT WITH ITS
RIGHT TO PLACE MS. IRON SHELL ON PROBATION?

1L INTHE ALTERNATIVE, DID THE PARTIES PROPERLY
DEFINE THE PROBATIONARY TERM AT THE QUTSET OF
THE EMPLOYMENT?

IV.  AS APROBATIONARY EMPLOYEE, COULD MIC TERMINATE
MS. IRON SHELL FOR ANY REASON PRIOR TO THE END OF
THE PROBATIONARY PERICD?

V. INTHE ALTERNATIVE, DOES MS. IRON SHELL STATE A
CAUSE OF ACTION FOR TERMINATION IN VIOLATION OF
PUBLIC POLICY OR THE WRITTEN PERSONNEL POLICIES?

STATEMENT OF CASE

The present case concerns the Missoula Indian Center ("MIC") offer of
empioyment to existing employee Esther [ron Shell the position of the executive
director of the Center. Ms. Iron Shell applied for, interviewed for, and ultimately
accepted the position of executive director. She did so knowing the position

would be probationary. There is no dispute that MIC had a legitimate business
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reason for requiring probation as a term of employment. As a probationary
employee, MIC had the right to terminate the employment. The District Court
properly awarded summary judgment to MIC. MIC requests this Court affirm.
FACTUAL BACKGROUND

In May, 2001, Defendant Missoula Indian Center hired Plaintiff Esther Iron
Shell as an Cultural/Prevention Specialist for the Alcohol & Substance Abuse
Prevention ("ASAP") Program. App. 2, Iron Shell Dep. Tr,, p. 12. In this
position, Ms. Iron Shell was supervised by Jim Dempsey, a supervisor who
reported to the executive director. Id., at p. 88. Her duties included working with
youth to implement the culture of North American Indians and promoting the

prevention of drug and substance abuse or use. Id., at p. 87. As the ASAP

coordinator, she did not supervise any employees. 1d,, at p. 120-21.

By all accounts, Ms. Iron Shell performed well in the ASAP position.,
Based upon her repeated allegations of illegal drug and alcohol use by coworkers,
she did have several confrontations with coworkers which resulted in petty
bickering, hard feelings, as well as unprofessional and snide comments back and
forth. ld., at p. 99. This feud was further fueled by Ms. Iron Shell's interest in
reporting the employees' alleged drug use. Id., at p. 93.

In July, 2002, the Missoula Indian Center opened applications for the
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executive director. Id., at p. 110. On July 12, 2002, Ms. Iron Shell applied for the
position. Id. In her interview, the Board of Directors informed her that the
position would be probationary for the first 90 days. Id., at p. 116-7. Ms. Iron
Shell voiced no opposition. Id., atp. 117,

On August 2, 2002, MIC sent a letter to Ms. Iron Shell offering the position
to her. Id., at p. 122. The letter, attached hereto as App. 3, specifically inforins
Ms. Iron Shell that the position is probationary and outlines specific items which
the Board of Directors would like her to work on:

During this probation period you will be expected to fulfill the following

criteria:
1. Seek out and submit one major grant proposal.
2. Work on gaining strong supervisory skills.
a. Demonstrate growth in the work area, such as employee
morale, conflict resolution, and communication.
b. Find resources to help with supervisory skill building
training.

At the end of the 90 days you will be evaluated on your performance as
the director. At that time a decision will be made concerning making
the Director position permanent.

App. 3 (emphasis added).
The Board of Directors wanted to offer a probationary position to Ms. Iron

Shell because they had previously had serious problems with other executive

directors failing to act professionally, being unable to supervise staff, failing to
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report to the Board accurate financial information, poor grant reporting, having
bad audits, and failing to respect the Board as the employer. App. 4, Affidavit of
Luanne Kicking Woman, ¥ 8.

Further, as the executive director, Ms. Iron Shell's duties were significantly
expanded. Id., at 5, She supervised, disciplined, hired and fired any and all of
the employees. Id. She was responsible for setting the policy for MIC as well as
applying for grant funding, reporting to the Indian Health Service and making
presentations to the members and the public as to the purpose of MIC. Id. In
short, she was one of the highest paid member at MIC and was the public face for
MIC. Id. There is no one at MIC with more responsibility. Id. As such, the
Board wanted to evaluate Ms. Iron Shell before considering whether to offer the
permanent position to her. Id.

Ms. Iron Shell began her full time duties as the executive director on August
16, 2002. App. 2, Iron Shell Dep. Tr. at p. 120. Soon thereafter, the Board of
Directox;s had an orientation meeting with Ms. Iron Shell. Id., at p. 137. They
informed her, again, that the one of the terms of the position was that it was
probationary and further outlined the items they wanted her to work on. 1d. Atno
time did Ms. Iron Shell inform the Board of Directors that she objected to the

probationary term. }d., atp. 117.
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After thirty days, the Board of Directors evaluated Ms. Iron Shell. Ms. Iron
Shell said her first thirty days "went very badly." Id., at p. 157. There was
significant in-fighting at MIC. Id. Half of the employees refused to recognize Ms.
Iron Shell's authority as the executive director. Id., at p. 158 ("[I]t was like I didn't
even exist.") and 188. These employees openly defied her or otherwise ignored
her. Id., at p. 245, 23. The employees expressed their lack of respect and made
fun of her. Id., at p. 245,

The Board of Directors' thirty day evaluation letter again outlines a number
of problems with Ms. Iron Shell's performance and makes specific
recommendations as to steps she could take to remedy the issues. A copy of the
thirty day evaluation letier is attached hereto as Appendix 5.

Due to the problems with the employees, Ms. Iron Shell asked the Board of
Directors to allow her to resign and take her old position back. Ms. Iron Shell told
the Board that she "expected a terrible evaluation” and that she "didn't expect to be
here at 30 days because of what is going on with the staff here and it's been
personalized." Id., at p. 205, Ultimately, Ms. Iron Shell agreed to continue
working as the executive director. Id,, at p. 171. After this meeting, Ms. Iron
Shell wrote a letter resigning from her previous ASAP coordinator position and a

separate letter specifically accepting the position as executive director. Id., at p.
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219.

While the first thirty days were "bad," Ms. Iron Shell described the next
thirty days as "worse." Id., at p. 244. She continued to have to work with
employees who openly defied her directions and refused to appear at meetings.

id., at p. 246. Her attempts to discipline the employees all backfired. Id,, at p.

197. These problem employees refused to recognize her authority. Id., at p. 246.

The Board of Directors' sixty day review continues to list a number of
interpersonal items that the Board wanted her to work on. Id,, at p. 249. A copy

of the sixty day review letter is attached hereto as Appendix 6.

On November 11, 2002, the Board of Directors met to evaluate Ms, Iron
Shell and determine whether to offer the permanent position to her. App. 4,
Kicking Woman Affidavit, 4 6. Ultimately, they decided that the problems with
her performance and the employees required them to not offer the permanent
position to her. Id. Interestingly, before they could inform Ms. Iron Shell, she
packed up her belongings and left MIC with the intention of not returning. App.
2, Iron Shell Dep. Tr. at p. 257. Inconsistently, on November 14, 2003, Ms. Iron
Shell filed the present suit alleging wrongful discharge.

SUMMARY OF ARGUMENT

The District Court's award of summary judgment is in conformity with
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Montana law. MIC properly placed Ms. Iron Shell on probation. Ms. Iron Shell

applied for, interviewed for, and ultimately accepted the executive director
position of MIC. As part of this process, she was repeatedly informed that the
position would be probationary. There is no dispute that MIC had a legitimate
business reason to place Ms. Iron Shell on probation. It wanted to evaluate her in

the new position, particularly because her duties were expanded and she would

now be supervising employees.

MIC, as Ms. Iron Shell's employer, has the right to place her on probation

with a legitimate business reason. The Court has not articulated a standard for

placing an employee on probation. However, the Court has determined that a
legitimate business reason is necessary to terminate an employee. An employer
who meets the legitimate business reason standard cannot be held liable for
placing an employee on probation.

‘There are no provisions in MIC's personnel policy which prohibits placing
Ms. Iron Shell on probation. The provisions cited by Ms. Iron Shell are not
applicable. She was not "subsequently rehired.” Nor does the policy limit the
right to place an employee on probation to the executive director.

In the alternative, the parties properly designated the probationary term at

the outset of Ms. Iron Shell's employment as the executive director. The Court has
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stated that an employer cannot use abusive expansion or extension of probationary
periods after the fact, thereby avoiding the prospect of nullifying the protections
afforded to Montana workers under the WDEA. That did not occur here. Ms. Iron
Shell was repeatedly informed prior to the outset of her employment as the
executive director that the employment was probationary.

As MIC properly placed Ms. Iron Shell on probation, Mont. Code Ann. §
39-2-904(2)(a) allows an employer to terminate an employee for any reason. The
statute is clear and plain. As such, the Court is required to follow it.

However, in any event, Ms. {ron Shell cannot state a claim for relief that her
termination was in violation of public policy or in violation of the personnel
policies. Therefore, the District Court's award of summary judgment to MIC was
proper.

STANDARD OF REVIEW

Summary judgment is proper only when no genuine issue of material fact
exists and the moving party is entitled to judgment as a matter of law. Rule 56(c),
M.R.Civ.P. The Court reviews a district court's summary judgment ruling de

novo. Watkins Trust v, Lacosta, 2004 MT 144, 9 16, 321 Mont. 432,49 16, 92 P.3d

620, 16. The Court reviews a district court's legal conclusions for correctness.

Generali v. Alexander, 2004 MT 81,9 17, 320 Mont. 450,917, 87 P.3d 1000, %
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17. The movant must first demonstrate that no genuine issues of material fact

exist. Jobe v. City of Polson, 2004 MT 183, § 10, 322 Mont. 157,910, 94 P.3d

743, 9 10. Once this has been achieved, the burden shifts to the non-moving party
to prove, by more than mere denial and speculation, that a genuine issue of fact

does exist. Id.

ARGUMENT

Pursuant to the Wrongful Discharge from Employment Act ("WDEA"), a
discharge is wrongful only if:

(a) it was in retaliation for the employee's refusal to violate public policy or
for reporting a violation of public policy;

(b) the discharge was not for good cause and the employee had completed
the employer's probationary period of employment; or

(c) the employer violated the express provisions of its own written
personnel policy.

Mont. Code Ann. § 39-2-904(1). Ms. Iron Shell contends that her discharge
violates all three subsections of the Act,

The primary issue in this case is whether MIC had good cause to require
probation as a term of Ms. Iron Shell's employment as the executive director. As
such, that issue is addressed first. 1f MIC had such right, Ms. Iron Shell has no

claim for wrongful discharge under subsections (1)(a) (refusal to violate public
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policy) and 1{c) (violation of personal policy). Thus, those issues are addressed

second.

L. MONTANA LAW GRANTS MIC THE RIGHT TO PLACE MS. IRON
SHELL ON PROBATION

MIC had the right to place Ms. Iron Shell on probation under either of two
distinct rationales. First, MIC had a legitimate business reason for placing Ms.

Iron Shell on probation. Second, MIC, consistent with Hunter v. City of Great

Falls, 2002 MT 331, 416, 313 Mont. 231, 61 P.3d 764, defined the terms of the

probation at the outset of the employment. Under either rationale, the District
Court properly granted summary judgment to MIC because the personnel policy
does not limit the Board's actions,

A.  MIC HAD A LEGITIMATE BUSINESS REASON TO REQUIRE
PROBATION AS A TERM OF MS. IRON SHELL'S
EMPLOYMENT AS EXECUTIVE DIRECTOR

The District Court's summary judgment order greatly simplified the analysis

as to whether MIC had the authority to place Ms. Iron Shell on probation. The
Court's analysis is based upon the principle that, absent a personnel policy
provision to the contrary, the employer has the right to place an employee on

probation. This is the correct analysis.

Mont. Code Ann. § 39-2-904(1)}(b) allows an employer to discharge an
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employee for "good cause." See also Hunter, at § 16. Under the Code,"good

cause" is defined as "reasonable job-related grounds for dismissal based on a
failure to satisfactorily perform job duties, disruption of the employer's operation,
or other legitimate business reason.” Mont. Code Ann. § 39-2-903(5). Following
this definition, the Court has held that a "legitimate reason is a reason that is
neither false, whimsical, arbitrary or capricious, and it must have some logical

relationship to the needs of the business.” Buck v. Billings Montana Chevrolet,

Inc. (1991), 248 Mont. 276, 281-82, 811 P.2d 537, 540.
The present case concerns a probationary term of Ms. Iron Shell's

employment as the executive director. Placing an employee on probation is not as

drastic an action as discharge. See, e.g., Arnold v. Yellowstone Mountain Club,
2004 MT 284, 9 25, 323 Mont. 295,425, 100 P.3d 137, 9 25 (Employer could
have used progressive discipline before terminating employee). As a result, the
standard for placing an employee on probation should be less than what is réquired
to terminate én employee.

In any event, an employer who can show a "legitimate business reason” for
placing an employee on probation (instead of terminating the employee) cannot
have any liability for doing so. To this end, MIC had a legitimate business reason

for making the terms of the executive director position probationary. And,
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significantly, at no time - either before the District Court or in her present brief
before this Court - has Ms. Iron Shell contended that MIC did not have a
legitimate business reason to place her on probation. Based on the previous
problems as well as the significant increase in job responsibilities, the employer
wanted to evaluate Ms. Iron Shell before determining whether to offer the
permanent position to her. App. 4, Kicking Woman Affidavit, at 8. Thisisa
legitimate business reason for requiring that the employment be probationary.
The Court's determination in Buck is applicable to the present dispute. In
Buck, the new owner of a car dealership terminated the plaintiff's general manager
position and replaced him with a person whom the new owner had employed for a
long period of time. The new owner explained that the plaintiff was discharged
pursuant to a company policy which placed its long-term employees in charge of
newly acquired dealerships. Instead of offering evidence to dispute the new
owner's explanation, the plaintiff argued that the employer's explanation was not
adequate under the Act. .The Court, however, held that it is inappropriate for
courts to become involved in the day-to-day employment decisions of businesses.
Buck, 248 Mont. at 282, 811 P.2d at 541. Thus, the Court affirmed the grant of
summary judgment to the employer and held that the employer's proffered reason

was a legitimate business reason. Id., 248 Mont. at 283, 811 P.2d at 541. To
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conclude otherwise, would "force the new owner of a business to retain someone
it did not know or perhaps even trust to manage a large dollar investment." 1d.,
248 Mont. at 282-83, 811 P.2d at 541.

A similar rationale applies in this case. MIC selected Ms. Iron Shell to be
its executive director. But, the terms of the employment were that it would be
probationary for 90 days. The reasons for making the position probationary are
legitimate - this is the person who is the public face of the organization, is charged
with carrying out the purpose of MIC, and is further charged with overseeing the
employees. MIC wanted to make sure the relationship was correct before offering
the permanent position. These are legitimate business reasons for, as part of the
new position, placing Ms. Iron Shell on probation. To hold otherwise, would
"force the [] owner of a business to retain someone it did not know or perhaps

even trust to manage a large dollar investment.”

B.  THE PERSONNEL POLICY DOES NOT PREVENT THE BOARD
OF DIRECTORS FROM REQUIRING PROBATION AS A TERM
OF MS. IRON SHELL'S EMPLOYMENT AS EXECUTIVE
DIRECTOR

Having resolved that MIC had the authority to place Ms. Iron Shell on

probation, the issue then turns to whether any provisions in the personnel policy

would prevent such action. A review of the personnel policy shows that no
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provisions conflict with the Board's authority.

The difference in opinion between the parties can be summarized as
follows: Ms. Iron Shell believes that a specific provision in the personnel policy is
required in order for the Board to place her on probation. In contrast, MIC's
position is that the employer has the right, with an appropriate legitimate business
reason, to place an employee on probation. In particular, Ms. Iron Shell, both
before the District Court and in her present brief, focuses on two provisions.
Neither provision conflicts with the Board's authority to place the executive
director on probation.

First, Ms. Iron Shell discusses the provision concerning employees who
have left and are subsequently rehired as employees. The provision at issue states:

Center employees who leave for reasons other than disciplinary problems or

unsatisfactory performance and who were employed by the Center for at

least twelve (12) months and who are subsequently re-hired by the Center
shall not be required to serve a probationary evaluation period.
App. 7 (emphasis added).

Ms. Iron Shell notes that she wrote two letters. In one she resigned her

ASAP position and in the other she accepted the executive director position,

Appellant's Brief, p. 16. Both were dated the same day. 1d. The key to this issue

is understanding that Ms. Iron Shell did not leave her employment and she was not
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"subsequently rehired.” Instead, she fully admitted that she was - at all times -
employed by MIC. App. 2, Iron Shell Dep. Tr. at p. 240-242 ("Q: And, did you
leave the Center? A: No. No, I did not leave the Center."). There is no gap in her
employment. Id. ("Q: And so it's not like you were working there and you left,
even for a split second, and then came back to employment there? A: No.").
Indeed, before the District Court, Ms. Iron Shell agreed that she had not left the
employment. Plaintiff's Opposition Brief to Defendant's Motion for Summary
Judgment, p. 9 ("The same rule should apply when Esther was hired in another
position at the Center, even though she never left the Center's employ.”
(emphasis added)).

The second provision cited by Ms. Iron Shell is one which allows the
executive director to place an employee on probation. Ms. Iron Shell contends
that this provision only grants such power to the executive director. However, this
is an overstatement. The provision states, in full, as follows:

The Executive Director shall have the authority to initiate a probationary

evaluation procedure in cases of staff promotion or re-assignment in order

to evaluate the performance of the employee in the new position.

Notably, the provision does not say that the power is limited to the
executive director or that the executive director is the only one to have the power.

This lack of limitation is significant. Under Montana law, as discussed herein, the
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employer has the ability to place an employee on probation - either at the outset of
the employment or for a legitimate business reason. With no personnel policy
provision which limits the right of the Board, the Board had the power under
Montana law.

On appeal, Ms. Iron Shell contends that the provisions in the personnel
policy are ambiguous (Appellant's Brief, p. 22) and that there is an issue of
material fact as to whether Ms. Iron Shell was rehired (Appellant's Brief, p. 23).
This is the first time Ms. Iron Shell has presented these arguments. They were not
presented to the District Court. This Court has repeatedly held that it will not

consider arguments on appeal which were not presented to the Trial Court. In re

T.E., 2002 MT 195,923, 311 Mont. 148, § 23, 54 P.3d 38, ¥ 23. The reasoning
for such a rule is both obvicus and necessary. The failure to present an argument
deprives the District Court of an opportunity to consider it. More, MIC did not
have an opportunity to respond to the arguments and present evidence in support
of their defense. Applying the Court's rule in this scenario results in the refusal to
consider these late arguments. 1d.

However, in the event the Court deems to review the issues, summary
judgment is still appropriate. First, the provisions are not ambiguous, as applied to

Ms. Iron Shell. Ms. Iron Shell admits that she did not leave her employ and was
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not "subsequently rehired” by MIC. App. 2, Iron Shell Dep. Tr. at p. 240-42. She
was, at all times, employed by MIC. If she was not subsequently rehired, the
provision concerning subsequent rehires does not concern her.

Second, because the provisions concerning the subsequent rehiring of

employees does not apply to Ms. Iron Shell, it is irrelevant if she was rehired,

promoted, or reassigned. Ms. Iron Shell states that the "facts tend to establish

[h4

Esther was 'rehired.” Appellant's Brief, p. 24. But, she was always employed by
MIC. She did not leave her employ and could not be rehired, much less

"subsequently rehired,” as the policy states.

There is no provision in the personnel policy which limited MIC's right to
place Ms. Iron Shell on probation with a legitimate business reason. The two
provisions Ms. Iron Shell discusses do not limit the Board's authority. She was
not subsequently rehired and the provision concerning probation is not limited to
the executive director. Therefore, the Court's summary judgment determination
was appropriate.

C. INTHE ALTERNATIVE, MIC DEFINED THE PROBATIONARY
PERIOD AT THE OUTSET OF THE EMPLOYMENT
RELATIONSHIP

As an alternative argument, MIC properly placed Ms. Iron Shell on

probation because the parties appropriately defined the probationary period at the
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beginning of the employment. The WDEA does not prohibit an employer from
unilaterally extending an employee's probationary period. Hunter, at § 21. The

Hunter Court determined that the "employer must define the probationary period at

the outset of an employment relationship, and the employer has the burden of
showing that a probationary period was in effect at the time of the discharge.” 1d.,

2002 MT 331 at 4 16 (quoting Whidden v. John S. Nerison, Inc., 1999 MT 110, 9

19, 294 Mont. 346, 981 P.2d 271). The Court found that these conditions "deter
abusive expansion or extension of probationary periods after the fact, thereby
avoiding the prospect of nullifying the protections provided to Montana workers
by the Act." Id. As the employer in Hunter had properly defined the extension of
the probationary period, the Court affirmed the trial court's summary judgment
order for the employer. Id.

In the present case, MIC advised Ms. Iron Shell at least three times that the
terms of the Executive Director position was probationary: (1) at the interview for
the position, (2) in the August 2, 2002 letter offering the position to Ms. Iron
Shell, and (3) during the August 26, 2002 employee orientation. Ms. Iron Shell
agrees that she knew, prior to accepting the position, that the terms of the
employment were probationary. App. Z, Iron Shell Dep. Tr. at p. 125.

Nevertheless, Ms. Iron Shell did not object and, instead, accepted the position. Id.
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When Ms. Iron Shell agreed to the terms of the executive director position,
a new employment relationship was created. She applied for the position and,
knowing that it was probationary, accepted the terms. As such, the new contract
was consummated with the contractual requirements of offer and acceptance.
Mont. Code Ann. § 28-2-102. For this new contract of employment, the
probationary term was clearly defined at the outset and, further, accepted by the
employee at the outset. Finally, it is undisputed that Ms. Iron Shell was not
offered the permanent position before the probationary period had ran. Therefore,

Ms. Iron Shell, just like the claimant in Hunter, is not entitled to relief under the

Act.

Ms. Tron Shell claims that she could not waive any rights by agreeing to the
probationary period. Appellant's Brief, p. 29. This argument was not presented to
the District Court. For the reasons discussed above, the Court's policy is to not
address it. Inre T.E,, 2002 MT 195, 23, 311 Mont. 148, § 23, 54 P.3d 38, 9 23.

In any event, the issue is not a waiver of a "public right." As discussed

above, an "employer must define the probationary period at the outset of an

employment relationship. . . ." Whidden, 1999 MT 110, § 19, 294 Mont. 346, §

19,981 P.2d 271, 4 19. The parties in this case did that. When Ms. Iron Shell

applied for, interviewed for, and ultimately accepted the executive director
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position, the probationary period was defined at the outset of the employment of

the executive director position. As such, the District Court properly granted

summary judgment to the Missoula Indian Center.

II.  ASMS.IRON SHELL WAS A PROBATIONARY EMPLOYEE, THE
DISTRICT COURT PROPERLY GRANTED SUMMARY
JUDGMENT ON MS. IRON SHELL'S REMAINING WDEA CLAIMS
As part of her complaint, Ms. Iron Shell contends that she was terminated

for refusing to violate public policy and also that her termination was in violation

of the personnel policy. However, as the District Court held, an employee who is
on probation can be terminated for any reason. Mont. Code Ann. § 39-2-904(2)(a)
states that "[d]uring a probationary period of employment, the employment may be
terminated at the will of either the employer or the employee on notice to the other
for any reason or for no reason.” Since Ms. Iron Shell was properly on probation,
Mont. Code Ann. § 39-2-904(2)(a) allows the Missoula Indian Center to terminate

her for any reason. As such, she cannot state a claim for wrongful discharge.

Ms. Iron Shell contends that this Court declined "to adopt a district court

ruling to the same effect as that advanced by the Center in Ritchie v. Town of
Ennis, 2004 MT 43, 320 Mont. 94, 86 P.3d 11." Appellant's Brief, p. 26.
However, the Ritchie ruling 1s inapplicable. In Ritchie, the Court specifically

noted that the amendments to the WDEA which are at issue in the present case "do
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not apply to Ritchie's case, we decline to interpret the new language here."
Ritchie, 9 10, fn. 2.

When interpreting statutes, the Court's only function is to give effect to the
intent of the Legislature. State v. Hamilton, 2002 MT 263, 9 14, 312 Mont. 249, §
14, 59 P.3d 387, 9 14. When the Court interprets a statute, it determines

legislative infent based on the plain and ordinary language used by the Legislature

whenever possible, Contreras v, Fitzgerald, 2002 MT 208, ] 14, 311 Mont. 257, 9
14, 54 P.3d 983, § 14. The Court must reasonably and logically interpret statutory
language in a manner giving words their usual and ordinary meaning. Contreras, ¥
14.

The "plain and ordinary language used by the Legislature™ states that
"[dJuring a probationary period of employment, the employment may be
terminated at the will of either the employer or the employee on notice to the other
for any reason or for no reason.” Mont. Code Ann. § 39-2-904(2)(a). Ms. Iron
Shell was a probationary employee. Mont. Code Ann. § 39-2-904(2)(a) allows the
employer to terminate a probationary employee at will. MIC terminated Ms. Iron
Shell and, due to her performance, had good cause to do so. There are no other

issues to address.
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Hl. MS. IRON SHELL CANNOT STATE A CLAIM FOR
TERMINATION IN VIOLATION OF PUBLIC POLICIES OR A
VIOLATION OF THE WRITTEN PERSONNEL POLICY
In the alternative to the complete defense provided by Mont. Code Ann. §

39-2-904(2)(a), Ms. Iron Shell cannot state a claim for termination for her refusal

to violate public policy or a violation of the written personnel policy. The District

Court did not address this argument because it found the complete defense.

A.  MS.IRON SHELL WAS NOT TERMINATED IN VIOLATION OF
A PUBLIC POLICY

Pursuant to Mont. Code Ann, § 39-2-904(1}(b), a discharge 1s wrongful if
"it was in retaliation for the employee's refusal to violate public policy or for
reporting a violation of public policy[.]" The Act defines "public policy” as "a
policy in effect at the time of the discharge concerning the public health, safety, or
welfare established by constitutional provision, statute, or administrative rule."
Mont. Code Ann. § 39-2-903(7).

Ms. fron Shell cannot find a public policy that she refused to violate.
Instead, Ms. Iron Shell testified that she wanted to implement a drug testing policy
for the Center and that the Board did not give her time to implement the policy.
Ms. Iron Shell was asked:

Q. ... What public policy did you refuse to violate?
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* ok ok

Az

Because I wanted to do urinalysis testing for the health department
center to see if further illegal drug usage, which also, again, included
alcohol according to the policies and procedures.

So what public policy did you refuse to violate?

By not addressing that I knew what was going on.

Let me see if I understand you correctly then. So the public policy
that you refused to viclate was that you were told that employees

were using illegal drugs?

Yes. So ! had to act on it.

.. . 50 the violation - or you refused to violate public policy by not
having enough time to complete drug testing of employees?

Yes.

But I guess what I'm interested in is did anybody ask you to violate a
public policy?

I don't understand the question. Am I to violate the public policy by
how?

Any way. I mean, did anyone ever say to you, Hey, Esther, we
want vou to violate a public policy, whatever public policy?

No.

App. 2, Iron Shell Dep. Tr. at p. 264-267 (emphasis added).

Ms. Iron Shell's desire to create a drug testing policy is insufficient to state a
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claim. In order to have a viable claim for wrongful discharge, Mont. Code Ann. §
39-2-904(1)(b) requires the employee to prove that she was terminated for
refusing to violate public policy. Ms. Iron Shell cannot cite to a public policy that
she was asked to violate.

Likewise, Ms. Iron Shell has presented no evidence to show that her
termination was in any way related to her interest in drug testing the employees.
Instead, the Missoula Indian Center has presented direct evidence that the
termination was due to, among other things, her inability to maintain a positive
work environment. App. 4, Kicking Woman Affidavit, § 6.

In order to survive a motion for summary judgment, the party opposing the

motion must present substantial credible evidence. Mysse v. Martens (1996), 279

Mont. 253, 262, 926 P.2d 765, 770. In Mysse, the Court held that, "[i]n order for
an employee to defeat a motion for summary judgment on the issue of good cause,
this Court requires the employee to prove that the given reason for the discharge,
such as failure to perform the services the employee was hired to perform, is a
pretext and not the honest reason for the discharge." 1d. (citing cases). The
employee's "[m]ere denial or speculation will not suffice, the non-moving party
must show facts sufficient to raise a genuine issue," Id. (citing cases).

Ms. Iron Shell has failed to support her contention that she was terminated
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for refusing to violate public policy is without merit under the Montana Act.
Thus, as an alternative argument, the Missoula Indian Center is entitled to
summary judgment on this issue.

B.  MS.IRON SHELL WAS NOT TERMINATED IN VIOLATION OF
THE PERSONNEL POLICY

Again, in the aliernative to the complete defense provided by Mont. Code
Ann. § 39-2-904(2)(a), Ms. Iron Shell's final allegation is that she was terminated
in violation of the Missoula Indian Center's Personnel Policy. The only personnel
policies presented in Ms. Iron Shell's brief are discussed above. As discussed
above, these provisions were not violated. Thus, summary judgment on this

alternative ground is also proper.

CONCLUSION

The District Court was correct. MIC properly placed Ms. Tron Shell on
probation. With a legitimate business reason, it had the right to do so and Ms. Iron
Shell has not contended that MIC did not have a legitimate business reason.
During the term of this probation, Mont. Code Ann. § 39-2-904(2)(a) allows MIC
to terminate Ms. Iron Shell for any reason. Unfortunately, it had to do so. The
District Court's grant of summary judgment was and is proper.

WHEREFORE, the Missoula Indian Center hereby requests the Court affirm
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the District Court's grant of summary judgment to the Missoula Indian Center and

further award it its costs on appeal.

&
Respectfully submitted this 233 day of Oct

- it
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<MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY )
DEPT NO. 2

CAUSE NO. DV-03-937

OPINION AND ORDER

The matter before the Court is Defendant's motion for summary
judgment. The motion has been briefed and argued and is ready for ruling.
A brief recitation of Plaintiff Ironshell’'s employment with Missoula indian
Center (hereinafter MIC) is in order. lronshell begin her employment with
MIC on May 1, 2001, as a cultural/prevention specialist, working in the
Alcohol and Substance Abuse Program (ASAP). Ironshell successfully
completed her probationary period of hire in this position. |

in July of 2002, MIC opened applications for the executive director
position. Ms. Ironshell app%ied for the position and was interviewed by the
Board of Directors. Ms. Ironshell notes in her deposition that she was told the
position would be subject to a 80-day probationary period. She indicates that
she did not contest the probationary designation, even though she was hired

25

[y
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in-house, and had already completed her probationary period in her current
position. |

On August 2, Ms. Ironshell was informed by letter that the Board wished
to offer her the position as executive director. The letter also contained notice
of the 90-day probationary period.

The parties concur that Ms. tronshell's tenure was rocky from the
inception. Many of the employees were defiant of Ms. lronshell’s authority.
The Board's 30-day evaluation letter of September 25, 2002 to lronshell
indicated that the Board would allow her to continue in her probationary
status, and set forth those areas needing improvement. There is no
indication that lronshell fook exception to either the suggestions regarding
improvement or the probationary status continuation.

Ms. Ironshell indicates in her deposition that she asked the Board to
allow her resignation and to re-employ her in her previous position.
Ultimately, after the September 25 meeting, lronshell agreed to stay on, and
drafted a ietter resigning her previous position and accepting her position as
executive director. These letters were drafted approximately one month after
starting the executive director position. Ms. Ironshell indicated she drafted
the letters at the request of the Board.

The Board issued a similar 60-day recommendation letter to Ironshell
dated October 25, 2002, noting areas of needed improvement. The letter
does not reference probationary status, but there is no indication the 90-day
probationary period set forth in the August 2, 2002 hire letter had changed.
Ms. Ironshell indicates in her deposition that no improvement in her treatment
by employees during the 30-to 60-day period. ironshell indicates that the
October 25, 2002 letter was given to her by two Board members on
November 11, 2002, after she was asked to come to the center to review the

Tk
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evaluation.

In her affidavit, lronshell indicates that she received a call from Board
member Kicking Woman on November 14, 2002, asking Ironshell o meet
with her and another Board member regarding evaluations and probationary
employment. Ms. lronshell states she received a call shortly thereafter by a
community member informing her the Board intended to not offer her the
permanent position of executive director. She informed Board member
Killshack that she knew what was transpiring, and that they could simply mail
her a letter rather than hold a meeting. Ironshell surrendered her keys and
left the center. ,

ironsheli received the Board's letter the next day, Novembef 15, 2002,
confirming she had not received the permanent position. November 14,
2002, was her 90th day of employment.

Defendant MiC contends that it did not violate the Wrongful Discharge
from Employment Act, and that summary judgment is proper. Specifically,
MIC notes that it defined the probation at the outset, and that Ironsheli did not
contest the probationary status. MIC further notes that it had a legitimate
business reason for placing lronshell on probationary status in her new
position, given the past difficulties the Center had encountered in the
executive director position. |

It is clear that Ironshell knew that the executive position involved a set
probationary period. lronshell's employment was terminated within that
probationary period. In both regards, MIC met the test set forth in Whiddoen v.
John S. Nerison, Inc., 1999 MT 110, 294 Mont. 346. MIC further notes that
the executive director position constituted a new position, requiring
significantly different duties and talents. MIC contends any probationary
per’tod ironshell might have completed in a different position had no bearing
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on her fitness for the executive directorship. This probationary period did not
constitute an extension of her previous probation from her ASAP coordinator
position.

MIC further contends that it had a legitimate business reason for
defining and demanding a probationary period of any new executive director
hire, g'iven that the position involved supervision, discipline, hiring and firing of
employees, as well as other duties requiring aﬂft‘emtiohs skill and diplomacy.

As the MIC had encountered problems with past directors, a probationary
period served a legitimate business purpose-, |

Plaintiff counter that the MIC had an internal recruitment policy, whichis |
set forth as follows:

1. Recruitment and Appointment

a. Internal Recruitment — As soon as a vacancy occurs,
or a temporary shori-term position is determined
necessary, a vacancy/promotion announcement shall
be prepared and distributed o all components of the
Center. The Center shall insure that. the |
announcement is posted and that all employees are
aware of it. The announcement shall remain open for
five (5) working days, including one weekend. Only
applications from Center employees who have
completed their probationary evaluation period |
shall be accepted at the time. In the event that no
one in-house staff is qualified for the position, the
Executive Director has the authority to waive internal
recruitment. (Emphasis supplied by Plaintiff.)

The internal recruitment po!icy does not state, as Plaintiff would imply,
that a probationary period, once served, obviates any probationary peribd
being tacked on to a new position. It simply states that no applications will be
accepted for internal recruitments until an employee has first completed their
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probationary period.
Plaintiff also cites a provision of the probation evaluation period
provision:

Center employees who leave for reasons other than
disciplinary problems or unsatisfactory performance
and who were employed by the Center for at least
twelve (12) months and who are subsequently re-hired
by the Center shall not be required to serve a
probationary evaluation period.

That provision, standing alone, would lend great credence to Plaintiff's
assertion that she was immune from a probationary evaluation designation.
However, Plaintiff neglects to cite the next paragraph

The Executive Director shall have the authority to a
initiate a probationary evaluation procedure in cases of
staff promotion or re-assignment in order to evaluate
the performance of the employee in their new position.

it is that paragraph that eviscerates ironshell’'s argument. Given the
promotion to executive director, it was within the power of ther Board (acting in
the stead of the executive director for obvious reasons) to initiate the
probationary evaluation period.

The Board being authorized to institute a probationary evaluation period
upon Ironshell, § 39-2-904(2)(a), MCA, is the controlling provision under
Montana’s Wrongful Discharge from Employment Act. That portion of the Act
states:

During a probationary period of employment, the
employment may be terminated at the will of either the
employer or the employee on no’cice to the other for
any reason or for no reason. :
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The Board was authorized under Montana law to terminate lronshell for
no reason, given her probationary status. Accordingly, summary judgment for
Defendant is hereby granted.

DATED this & 8rday of March, 2005.

e

\/
cc:  Sean Morris (worden Tharne)
Kevin E. Vainio
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Page 11
.t remember the name, It's been a white.
2 @ Okav. Anybody else?
“Ym  A: And she left — gosh, I really can't
_t remember their names, but 1 have them written
s down,
“hm @ Where at?
_ A Where do I have them written down?
Q: Yes.
“4igr A: T have them written down and I keeps a log
no of all my employment through the years for my
1 scrapbocek.
“hz Q: And then you became a data clerk at the
_ i) North American Indian Alliance?
A Yes,
15 Qi And that's again in Butte?
e Al Yes.
Q: And it looks tke you worked there for
g about a year and a half?
g A Yes.
o G What were you cloing at the North American
izt Inclian Alliance?
3 A: Asit says, I was data clerk; I did some
" 2y of the billing and purchase orders, office work.
o ) G Doesn’t ook like yow're working with
o5 kids at all at this time?
Page 12

A Nd. Mo, but 1 was available for the
. @ youth progeam and the health program as well as
3 the CD program. I was a PRIV again for group
i4) therapy for the CD progtam.
s Q: So why, if you wanted to go to Anaconda
i and work with kids, why would you go to Butte if
1 you're not working with kids?
w;  A: Because that was my personal choice. ]
g wanted to work at the North American Indian
= oy Alliance.
. 11 Q: And then you left in April of 2001; can
5 1y you tell me whyt
A Yes, 1 took the position with the ASAP
1 program at the Missoula Indian Center,
pg Qr Okay. What was your interest in the ASAP
(i85 program?

A: You know, 1 like my culture. It was what
Twanted to do. I wanted t¢ work with the North
American Indians and, again, work with the youth,

Q: In your first discovery answers you list
a ton of people with information. Let's g0
through those, T hand vou a documeng tell me
if vouw've seen thar hefore.

T
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Page 13

oy you lst a bunch of people that you say have
1 information. The first one Is Florence Gardipee?
@ A Yes,
M @ Are you looking for glasses?
s A: Yes. Okay. '
@ When was the last time you talked 1o
7; Florence?
m  A: Italked to her about two months — well,
about two months ago on the phone — actually,
that was before, Okay, It was June 20th of this
year.

Q: Why do you remember it was June 20th?

A: Because we had a family reanion and she

{19
1)
e
{13
asked me aboul &, and we do keep in contact
because we do the Pow Wow circuit together
somctimes.

Q: And this says she's ¢ former chairpesson
of the board of directors of Missoula Indian
Center?

A: Yes.

Q: That’s kind of 2 run-on sentence, but it
loaks like yow're saying board members treat
employees 45 a probationary employee after
assuming the position of executive director, And
I guess | don't understand what that sentence is

4]
[15)
(18
s
18
[19)
{20
21
23
{29
{24]
{25

. , Page 14
supposed to mean. Can you tell me what's going on
here? '

MR, VAINIO: That may be my fault. I
haven't looked at that in a while,

A: Okay. What it was was I had worked with
the Missoula Indian Center since May of 2001 and
when I accepted the position of executive
director, after T had accepted 1 didn't realize
that I did not have to be a probatonary —
treated as & probationary employee, so that's what
that means.

Q: (By Mr. Morris) Okay, What's that have
to do with Ms. Gardipee?

A; Okay. Because she was opposced to this
and stated this to the board, that this was not -
according to the policies and procedures, that I
should not be treated as a new employee,

Qi And she told you she said that?

A: Yes, she did,

Q: When did she tell yvou that?

A: Bhe told me that as soon a8 [~ it was
shortly after I received my termination papers
¥

Py

&8

C

because I didn't feel — because after reading it

was peveyiry T oAliddmts ool fhas e
Fgain, I Gian Lo that that 3

: did ask herabout b
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{1
2
13}
4}
15}

Q: So what was his intent in telling you?

A: I dor’t know,

Q: What was the context of the conversation?

A: I don't remember.

Q: Is it in your notes anywhere?

A: No. Let me see what I've got in my
notes. Okay. Should I disclose that these guys
were saying stuff?

{Discussicn held off the record.)

" A: What I did was Steve had — we met out of
by the kitchen, we have a little kitchen that's
right ourside the executive director's office, and
we just said hi, started talking and I says, you
know, Steve, I said, if I need assistance

8

18}
119
itk
g
{19
{14
18 according to, you know, your position, I will
appreciate vour input. Because I did have
guestions previously from other community members
about the program.And I also did ask Jim Dempsey
if it would be okay if I ask general questions,
because I have to go through the chain of commands
because Jim Dempsey was a clinical coordinator and
he was Steve Loaning’s supervisor.

Q: (By Mr. Morris) Okay.
A: So I talked to Steve, and I says, you
w5 know, Steve, I'm hearing a ot of rumors that I'm

{18]
]
{8

(g}
[0
i21]
fon

(23}
(24]

Paga 24
not comfortable with. And he said, What is that,
and 1 said, Weil, I said, Tina Snell had toid me
that she had heard that Kitty Felix and Debbie
Tatsey wete jumping for joy because they could do
my staff evaluation, which was their chance to get
rid of me as executive director. Because — and
now I'm telling him this — I said because 1
intended to address their illegal drug usage, and
tirat's when he says, Weli, yeah, I heard - and
then I also heard that Kitty Feltx and Debbie
Tatsey continued to complain about the executive
ditector to Luanne Kicking Woman and Denise Grant,
about me, without going through me, which is in
the policies and procedures, then 1 would take it
to the board, So that was the conversation. And
that's when Steve said, well, they intend — you
know, I heard they intend to replace you in 90
days anyway.

Q: So your conversation with Mr, Loaning was
that you were asking him, and vou had already

2 E =

1)
11}
112)
(1]
1]
[15)
(18]
{7
(18
9]

(20

Page 26
i1 Qi And somehow that then went into 2
2 conversatian zbout whether ar not you were going
3 to still be there? “
W A Yes,
g O What's the segue, what's the transition
15 between those two?
A Isaid because Tam going to be here for
8 as long as I can, and while I'm here T would like
) o do the best job that I can, and I would like to
o) have yvour assistance, And then the conversation
ri1) turned to other things.
pzy Q@ Okay And the ruomors that you had heard
) were that Debbie Tatsey and Kitty Felix were
141 jumping for joy because they got to review you?
ps Al Yes, i
Q: And you believe that was in retahiation
g to your intention for reporting them for illegal
pe) drug usage?
A Yes,
pop @t Aoy other rumors that you were hearing at
21} this time? _
z1 A Just that they were going to not keep me
(23 in the position as executive director.
P Q: Who's they?
25 . A Tina Snell and Steve Loaning.

{16}

(9]

Page 26
m Q Okay Tel me how did this conversation
2 with Ms, Sneli in February of '002 have anything to
i do with your hiring?
@ A Becausc she was the administrative
s assistant and we went through her for purchase
orders 10 get supplies or take trips or whatever
for the Missoula Indizn Center. As we wesre
talking, 1 said — let me look at my notes. As we
were talking, 1 says, you know,Tina, T says, I
heard that they were — that Carol Meyers will no
longer be here and 1 would like to apply for the
position of exccutive director if in fact it is
true. She said — that's when she said that they
didn’t intend to hire inhiouse. I said, T'm going
to tiy it anyway because, you koow, it’s what 1
wanted to do,

Q: Though when you were hired in August of
‘02 —~ Tguess I don't understand how a
conversation in Febrmary then you were hired in
August would have any impact. Why was that a big
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iny

H
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s
(14)
151
|18

|
1a)
i
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21
122

cleared this through his supervisor?

A: Yes.

Q: You were asking him if you could talk to
ar bim about the work that he does; is that right?

A~
L

23)

i28] R

orlet
Ball.

124} dealf You were in-house and you were hived,

ez A Why was that a big deal?
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20}

A ariin.d ale &

Assne  Toe (ARHDYTTRG-5408

Min-1-Sorinte

(9} Page 23 - Page 26



Esther iron Shell v,

Cause No, DV §5-937

Esther Iron Shell

p1  A: Because it's in the policy, yes.

@ Q: Okay. Yeah, and again, the policy we're
m talking about is the board of director policy,
) right?

B Ac Yes,

#  Q: This isn't, what, an employee policy?
@ 1t's just the board of directors’ policy?

m A It says — I don't have it with me. Do
1 you have the —

ner MR, VAINIO: Policy manual.

i1 A Yeah, the policy maanual,

g MROVAINIG: T dor’t think I do.

te A You don't.I meant just that part,

w4 Qi (By Mr Morris) You're talking about the

pgp one about the board of directors?

g A: Yeah, Becwuse I did gera copy of that.
p7r MA VAINIO: I think we gave it to them
¢ in discovery; did we?

A: Yes.

Q: (By Mr, Morris) Take a look at the

21y document that I'm handing you,

A: Okay,

ey O Is that the board policy you're talking
r24) abont?

sy
2]

22}

s A OF the board and staff on bage 7,y

i Q: So are employees given this?

m A Yes No,they are not given the board —

15 you know, I didn’t get a copy. I did read it.

@ It's available at the Center.

s Q: And where you say it's board and staff is
® that paragraph on page 77

o A Yes.

w  Q: Okay.And it says, Staff members shall

® not circumvent the authority of the director by
ng going to the hoard, right?

st A Yes.

pz G Does it say anyihing about the board

#i3) going to the staff?

w4 A Yes, it says on the previous paragraph,

ns The board will respect the organizationa! chain of
pg command when interseting with staff members.
i & And it doesn't look like we have the full
g policy here, In fact, it inoks ke we have kind
na of 3 random setection of pages; is that right?

o A Yes.

gy @ And you say you've seen the cntire board
ez policy?

ey A Iread it while ITwas an employee.
way ) When was that? 1 ﬁ
@y A When Istartedin May of 2001 '

Missoula Indian Center, Inc, Missoula County . September 22, 2004
Page 79 Page 81
11 Qi And you just calted her that one time? i the second paragraph. Staff members shall not
@ A Yes, @ circumvent the awthority of the director by going
@ Q@ And so you talked to her before — 1 to the board with 2 compiaint or trying to
A Actually, I called her and left hera w persuade an individual board member to be a
151 message and she called me back, so yesh. 5 special advocate for some aspect of the agency's
w1 Qi Okay You talked to her while you were [ operation,
7 still the ASAP coordinator? m  Q: Is this the board of director paolicy
m Al Yes, ® vou're talking about?
© Q@ And Iassume you don't believe that's any @ Al Yes _
to} sort of breach of etiquette; is that right? uoy Qi Let's go ahead and mark that as Exhibit
i A: Not when we were talking about careers, an 1.
iz and she did not go into — she didn't tell me 3] EXHIBITS:
(1a) anything that was going on with the board. ng  (Deposition Exhibit No. 1 marked for
ng  Q: So inyour mind it's okay for the board 14 tdentification.)
ns to talk to staff members if they're tatking about ng @ (By Mr, Morris) And Mg, Iron Shell, my
is) careers? ps) understanding, from what you're saying, is that
(71 A: Oh, yeah, that's totally acceptable. (171 this is — like I said, this is the board of
g They are stilf community metmbers. It's when you pa directors’ policy, right?
g start talking about Missoula Indian Center py A This is the board of directors' p{}}ég}r}
120 husiness is when it's a breach of confidentiality. (9] E8.
11 Q: Why is it a breach of confidentiality? @ @: This is not an employee policy?
;. A: OrIshould say not following policy, @a A It says the board and staff. I believe
[23] €XCUSe me, ea} it's both, That's the way 1 understand it
a1 Q: And just because it’s a chain-ofcommand ey O Wﬁy do you understand it that way?
5] issue? ps A Because it says the board and staff,
Page 80 Pags 82
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L Q: Now, it loolks like parts in this are i O And so the hoard of directors have o

A highlighted, do you know who highlighted those? : @ talk to the executive director, What if the

~m  A: Idid, because that's what I was m executive director is tving to the board about how

......... 4] referring to. 1. he or she is pesforming?

L5 Q: Okay. Do you think there's times that s A: Good question.

Y the board should taik to the staff about what the

i Q@ Do you have any — what shouid the board
_m executive director is doing? _ m do then?

i A Notif it says in the policy and

_ m Al Again, that's a community question. You
“g; procedure that that should not be done.

m know, it would - Idon't know.

Q: So your answer is never, no matter what wo MR, VAINIO: Again, T believe that's
. 4 the circumstances are, the board should never talk 01 irrelevant, there's nothing 1o show that Esther
" g 1o the staff?

ever lied to the board about -

Q: (By M. Morris) But you don't know what
¢4 the board should do In that scenario?
executive director. ' ns A Again, you're asking me to answer for the

Q: And so if they want to see how the 1e whole community, and I can’t do that. You know,
execntive director is doing, they only should talk 17 that's their law.

to the executive director and nobody else; is that na;  Q: I'm sorry, that's their what?

{12
A: Only if it pertains to Missoulz Indian - laa

L e ce thior wld on thrma
Center business, they should go thro ugh the

your position? , - {pa A That's their law. What we do is for the
A: Would you repeat that again? g community. They make the rules.
i G Sure, If the board of directors want 1o @y Q: I have a hard time because you have — 1

see how the Missoula Indian Center executive 22 don’t always know who you're referring to, So

director is doing, your position is, correct e if w3 “they” make the rules, you rnean the board makes
I'm wrong, that they — the board of directors rear the rules?
should only talk to the exeoutive director and no @5 A Community members and the — yes.
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one else? w @ So the community members make the rutes?
A: Tdon't fully understand. i  A: They have to vote on it. They were
Q: Okay. @ already implemented many, marry years ago.
A: Because that's, you know, I could answer w1 Q: And of course the board policy we're
-, 18 that twice. i talking about just says the board will respect the
T Qr Teil me how, . @ organizational chain of corymand. It doesn't say
m A Because they should go through the 7} that they can't talk to staff rmembesrs, does it,
.. B employees when it has to do — if they're friends, @ about Missoula Indian Center information?
= i they'te going to go 10 2 Pow Wow. As far as g A No, it doesn’t. I don’t see it writien

1o Missoula Indian Center business, no, it clearly

. 111 states that they should — okay.Now, I'm not

g answering your question. I didu’t write the

3 policies, I don't know how they should do that,

pa G Okay.

ips A Tfollow what I'mn given, So T don't us- Q: Did anybody ever mention to you, Hey, the
e know, U'm answering 2 question for the whole (15 board is going to be around guite a bit, are you

u7 cotmumunity, and I can't do that. 17 okay with that?

iy Qr Well, I'm curious about your position, am Ar No, ! know that they would be because

pgp Your position is the board of directors should e they are community members and they do use the
never talk to staff about Missoula Indian Center o services.

i procedure,
A: That's what it says, That's what it says
in the book.

(19} there.

i G And of course board of director members
u2y are going to be at the Missoula Indian Center, are
pg actually commuaity members? -
nap A Sure.

gy Q@ But nobody on the board ~ your testimony
@z 18 nobody on the board said the board of directors
zw will be at the Center guite a bif?

Him? AT . -
RALIAAS i24] Al Mo,

s O Vou began work at the Missoula Indiap i 1
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i) Center I think in May of 20017

i3 A Yes.

m @ And what was your job title?
A Cultural prevention specialist,
s O What was your duties?

@ A To work with the youth to — as a

(7 cultural specialist to concentrate and impiement
@ the culture of the North American Indians and
m prevention for drug and alcohol abuse or use.
o G So what was a typical day like for you?
a1 A Well, I made contacts withi the
12y organizations, just like the schools, I developed
13

[14

the Washington Middle School. So I did a lot of
contact with cominunity organizations to — and
especialty initially, because I wanted to

introduce myself — and as far as going to meet
with them personally, And as things started

ra roliing was to ask, like when I came up with the
o] idea — because they had no Indian club at the
@1} Washington Middle School, and I wanted to get it
@ started because there were a lot of students there
wa from the university and from the community that
w4y attended there, youth, Natlve American youth, 5o
125 that was what I did, and T met with the principal.

{5
48]
17
18)

two Indian clubs in the Hellgate middle scheol and
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1 And s ~— you know, but that took time.
@ And then when it got rolling then I went
9 ahead and did Indian club meetings once 2 week
4 with the youth. Aad of course pot during their
(5 class time, it was usually during the lunch
@ period, so we could eat lunch together,
g Qi At that time you were making $10 an hour?
m A Yes. .
@  Q: Is that what you weve hired at?
o A No, I was hired I believe it was 9.50.
g Q: And so somewhete along the line you had
um gota 50-cent faise?
A: That was after I completed the
probationary period and I'was given a raise,
Q: What did you think of the job?
A: I thought it was very rewarding, !
enjoyed it. And working with the community and,

113}
Ha
{15}
16y
it
1ig)
g9 rewarding.
o O It looks ke you made monthly reports
24 while you were in that job; is that right?

5 Al Yes.
oy & Who

e

FPage 88

again, working with my culture was especially very

H

[
f

(260
2
i
23]
{24
{251

u: A Because we had to do yearend reports

@ because when they gave us the money to do — we
i said we would do this, and I had to show that ]

14 was zctually using the money for what they gave us
151 the money for.

w G Who gave you the money?

m A Ingian Health Service through Billings.

m  Q: Sure.And it looks like, and you alluded

@ to this carlier, in May of "02 you were having

ng some probiems with some health department
#1) employees, right?
it

113

A: Yes,
Q: What was the problema? What was geing

4] on?

157 A Thad known the health department staff
rg for many years before 1 started working at the

i Missoula Indian Center. One health department
sg) staff, her sister is married to my nephew. We

1o didn’t know each other that well, and when I

started working T was — we would talk about
things that we had disagrecments on, like maybe
the money should be used for this, the money
should be used for that. And I said, Let me run
my program the way I wanted to and they — I
believe they tried to help me, which Taccepted

2

&0 3 e

Fage 8¢

(g
[ty
12
(1)
)
s
fist
1)
48]
118
20}

29

i and fappreciated. But when I made the decision,
@ Iwould get criticism, why did you do it this way
@ whea you should have done it that way, and ail
@ they were were my colleagues, not my supervisor.
& And Iagain, had 1o tell them I appreciated their
15 input, but I will make the decision, it was oy

7 program or I work for that program and that J

® would itmplement it the way I saw fit.

18] So the argument started from there. It

was small at first and then it got 1o the point
where one — when [ would walk — like, for
instance, I'd walk down the hall and they would
say, Look at her trying to do her job, you koow,

should get someose in there that will do the job
property, just lttle snide remarks that I didn't
appreciate,

Q: So what did you do about that?

A: Tlet it zo for a long time because 1

12

it got 1o the point where 1 said, you know, enough
is engugh, we are professionals, we donot heed to
e be treating each other this way. So 1 went to my

g supervisor, Twas telling him off and on that 1

Page 90

even though she doesn’t know how, you kunow, they

thought, you know, I was a new employee. And then

12
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this. I says, Come of, and besides that, T have
signed a statement stating that I would doa UA
for testing if need be, I understand what L have
done. And she said, oh, okay, and then she smoked
and we went out, back out to the bar.

But previous to that [ have been at
Debbie Tatsey’s house and have observed her
smoking off and on with others through the years,
And she has, to my ~- she's still a - up to that
point anyway, she was still a user. And then
furthermore, in I think it was July — it was
again in July, shortly afier that, I weat to lunch
with Kitty Felix and she said that her and Debbie
occasionally take rides over by the hills and
smoke and then go back wo work. I said, You still
do that,and she said yes. And she said this has
been going on for cight years, since I started my
cmployment.

B

[#

A [1{}}
R
e
i

e @ And that was again in July of '017

woy Az 2001, ves. Go ahead,

pii Q0 Why dide’t you tell anybody about that at
£ that time?

A Twas ASAP coordiparor and i was — vou

((((((

e on probation.

‘sther Iron Shell Cause No. DV 03-937 Esther Iron Shell v.
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5 need w develop a working reiationship and that’s O Well, you eventualty thought it was a big
i the way it developed, 1z enough deal to say something?
Q: Okay.And who were the employees you @ A When I hecame executive director, i I
1 were having a probiem with? ) did, I would actually address that. I had no
J A: Debbie Tatsey and Kitty Felix, i authority whatsoever.And even 1 did, it would
"B Qi Are these the same two you believe were 6 have been my word against hers. And I really
using iflegal drugs? w don't believe anyone would have helieved me
A: Yes, @ anyway. I was 4 new community member, a new
Q: When did you find out about this drug ) employee, 5o that's why I didn't say anything.
thing? ae Q@ And 8o wete you friends with Debbie
A: It was in July of 2001, Thad — Decaunse (1) Tatsey and Kitry Felix?
again, I had known them previously and this was pz A Yes.
before things really started escalating pa @ But eventually it sounds like that
negatively. One of the saff member's sister was 4y refationship soured?
a bartender at the Tenth Street Tavern, and I had s A Yes,
gone through the years off and of: to visit, 10 sco ne  Qr Why?
them, because like T said we have been connected un  A: Because they were trying to — well,
for many years. He attempting to tell me how to do my job, they were
So Iwent in and I gaw Kitty's car out i18) making snide remarks throughout my employment and
there so 1 went in and I spoke with them. And at teoy that’s why. _
that point that's when Marquetta Felix said, Come e O And of course they also wrote reports
with me to the bathroom. I went with her to the e saying that you were elbowing them in the back;
bathroom and she handed me a pipe filled with (23] were you doing that?
marijuana and said, Here, and 1 said, no.I would o A: No.No,I'wasa't. T remember that
not take this position if I were doing stuff like e incident. I accidently bumped, 1 believe it was
Page 22
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Debbie. I can't remember who it was because it
wast't even - it was either Debbie or Fritz, but
that was an accident and I do remember that
incident. And I believe that's when they started,
vou know, when I did apply for the director
position in March of 2002 is when a iot of this
stuff started with Kitty, Debbie and then Frit,
who — Kathryn Reddies, when they hirved later.
And things started escatatiag from there, Because
Debbie kept saying I was ao director, that I was
not a leader and I couldn't do the job. So that’s
when things started going bad.

@ I assume she's entided to her opinion,
right?

A: Of course, just as Tam,

Q: True, And 5o you also had an issue with
Kathy Reddies?

A: Yes,

Q: How so? _

A: There were several. Actually, when she
started working there was — actually, we got
along very well And thenas I continued o have
dispgreemenss with Kitty and Debbie, then Eathrya

It
e
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ey Do dlos ~F varsemm pae 2| -
s Reddies of course starred (o0 — vou know, she

ws started — she didn's reeily say a lot but she
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1 also started to avoid me and sometimes our w1 A: Because they have to work together and
@ programs did have to work together. T had w [z they have to stick together, that’s why.
o) refer some of my clients to her and vice versa, @ Q: They have to stick together just because
) And it was — you know, it wasn't getting done. W they work together?
# And then, you know — you know, the dirty looks, m A [ believe so.
@ And so I thought, you know, I better not approach g Q: Well, wouldn’t you hape peeple would have
{7 her right now because I need to ask hera m mote integrity than that?
f question. So then I'would go to Debbie or Kitty. m - A: Oh,yes, definitely. I would hope so.
9 T still bad to work with them. We did get some m G You wouldn't stick together with somebody
ne things done, X i) just because you worked with them?
ny @ And thes, you know, Debbie is saying you p A Not i 1 thought it was wrong, T would
112 tried to trip her when she had a plate full of 1z not do something lke that, no.
1531 food; did you do that? B3 Q: So it's not - you're not saying they had
(14 A: No, 1did not. 14y 1o stick together just hecause they worked
ws @ Why would she say you did? (sl together, you're just saying that's the kind of
ng)  A: Because herand I were not getting along. 1e people they were?
itn When, in fact, she was the one that was making 17 A: Both,
s snide remuarks, I did not try to trip her. That pg O Okay. But it looks like in May you guys
w9 is very unprofessional. I am not that immature. g ended np getting this somewhat resobved; is that
ey Qi Aad so if she says that you tried to trip o) right?
) her, you're going to dispute that? @) A: Yes, that’s when I filed my grievance and
@y A Yes. ‘ 2 Cheryl again asked me to tescind, which I did,
23 Q@ And if she says vou elbowed herin th e Qp Why?
4] back, you're going to say you uninteationally did ey A: Because I thought we could get beyond
es] that? @s) this and start acting more mature because I wasa
Page 96 Paga 98

1 A Yes, Idid unintentionally, and Iwill
admit that unintentionally.

Q: When you guys wete in Bozeman and these
guys would talk about how you would walk up and
just sit and stare at them; did you do that?

A: No, Idid not. { stood there because 1
thought they were talking about health department
in regards to ASAP stuff, which was my position,
and then they acted like they didn’t want me there
snynﬁorﬁ, s0 I would leave. We did not get along,
Debbie and 1 did not get aleng,.

Q: Said that you showed up and were dancing
while they wete trying to talk and were getting in
everybody's face?

EE 3B

150}
[t

{12}
13y
{14]
5] Ar Again, that was very imature, I would
not do something ke that,

Q: But she says you did,

Ar Well, of course,

Q: Tt Jooks ke there's & couple of them
that say you did.

[16}
]
{18
18]
{20}
pa A Of course. You've got to remember they
ez are the health department staff,
en O 807

A: 5o they have to stick together.
Q: Why?

{24}

i1y willing person to do that,

@ @ Soyou thought yvou could get past it and

w not have to worry about it again?

w Al th{mght we could alf get pastit. {

5 know 1 could,

‘® @ Were you able to do that?

71 A No,Twas not able to do that because the

B harassment continued.

g G How sof

voy A When Latterapted w go in and ik with

#11) Debbie and tell her, vou know, we should probably
iz just put everything behind s and get these jobs
y3) done, she literafly flipped out on me and Thad 1o
u4) leave her room. She started yelling, throwing her
risy hands ap, and I practically ran out. So I decided

ne to keep my distance and, you know, slowly — you
a7 know, because we still have to work together. So
te T kept my distance but it was real — I should say
1 we didn't actuaily start — throw words at each

e other again because we did a few snide remarks
@ here and there, but we did actualiy do some wotk,
2 you koow, For instance, when we had ~ when we
iz had reporting to do we would make sure it was

jpay done They wouid ask me, I would ask them, do vou

s have

14

the reports, yes, we will got these reports,




- Q@ (By Mr. Morris) So the first plece of
Exhibit 2, cortect me if Tm wrong, 1s your first
application for the exceutive director position?

A: Yes.
Q:r Why did you want to be the executive
director? ’

A: Because I was the frst secretary of the
Incian Center in Anaconda in 1972 and I decided to
£o to coliege and I wanted to become g director of
oy at urhan center and to wotk — for however
productive T'wounid be,and then I wanted to use
that experience and use that as my dissertation 1o
pet my PhD., which 1 agticipated in the future,
Al besides thae, it’s working with my culture and
1likce my culture. That's who T am.

Q: So vou wanied to hecome the executive

director 4s a stepping stone to getting your
PhID.?

A If possible,
Q: If possible,
A: If hossible. If not, T would have been

g ag, again, I would

be

productive,

“Histher Iron Shell Cause No. DV 03937 Esther Iron Shell v,
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_ i Q: Soafter May it sounds like it did get @ And was Carol Mevers the outgoing
g better? [ executive director?
g A: Somewhat, yes. m A Yes,
W Q: And you said we did snide rermarks, it W Q: And before her or after her Ms. Smoker
B sounds like vou were doing snide remarks as well? @ was the interim executive directot, right?
g A Yes,Idid A Yes. )
..m Q: Why would you do that? m QDo you know why Ms. Meyers ieft the
Sim A Because when they told me that T could [ position?
“g not be a leader, I said, oh, yes, I can, and @ A No,she did not tell me. All we received
o possibly better than you. ' 110) was that she was no longer the director,
Q: And how does snide remarks make you a Wiy @ After this March Gth application you wete
21 leader? #12) not hired to be executive director, right?
A: Good guestion, It doesn't. ey A Right.
G: Okay. ns G Who got the position?
A: That was before I assumed the position s A: Nobody, We had Cheryl Smoleer as acting
of executive director. iep clirector, as you said before,
Q: And you first applied for the position p7 O What did you think about not being hired
of executive ditector in March of '0Z, pey for the position?
right? wep  A; 1thought, well, if they advertise again,
A: Yes. ] o) T would reapply.
Q: I'mn going to hand you what we will piy Q@ Which vou did in July, right?
shortly mark as Exhibit 2, take a look at it @z A Yes,
Let's focus on the first page for now. Let’s go e Qe It looks like that's the next page on
ahead and mark that. @4 this Bxhibit 2;is that right?
EXHIBITS: 25 A: Yes,
Fage 100 . ) Page 102
(Deposition Bxhibit No. 2 marked far M @ Did you talk to anybody prior to making
identification.) 12 this application?

3
4

A Ttalked with Cheryl Smoker and asked
her, I says, Lintend to apply for the position of
excowive director and that as soon as it was
advertised that it would be posted because it
would go through her And that was all Thad
spoken with.

Q: Anybody else?

A: 1did rell in — yes, [ did speak with
Debbie Tatsey and Marguetta Felix, as well as Jim
Dempsey. ] says, you know, 1 am seriously
thinking about applying again for the executive
director positdon. So yes, T did,

Q: Why would you tell Debbie Tatsey and
Kitty Felix?

A: Because we talk about — at that time we
were still getting along and talking in
conversation.

Q: Okay. What time are you talking about?

A: T'm talking about the period betwaen
February up until I had spplied in March, And
then — 1 did not speak abowut it again after March

s Fye oo
y heca

G

(&

use when Debbie Tatsey and Kitty Felix
;

i3

realized that 1 was going t0 ge for exccutive
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111 history, Debble Tatsey is — you lenow, there were
' 7 other things that happened within our family that
“g3 1 believe had an impact on the way she worked with
[ me and saw me.

m G What is that?

45 A: What is that what?

@ Q: What is that that went on in the family?

im A In my family? My nephew broke her jaw

g many years ago.

19 Qi That sounds serious.

"4 A And she kept bringing it up. She said

““iy your nephew broke my jaw and I had to wear a wire,
ey 1said, ] wasn't even around. I didn't even know

44 what happened. I didn't even know — [ forgot
%45 about it. L heard about it 20 years ago but it

e kept coming up when 1 started working at the
Missoula Indian Center, 5o that's what I'm talking
18 about,

gy Qo Ai}ything else?

A: That they just didn't really get along.

21 Qi Who's they?

@z A: My nephew, her brotherin-iaw, and

23 Debbie, _

iy Q: Doesn't sound like they got along,

wa A No,

Page 108
Y Q:Is that all the people you talked to

@ before you submitted your application on March

1 Gth, 20027

W A Well, I talked to my son and he said that

.. 15 would be a very good idea.

~ . m  Q: Sure. Anybody else?

w1 A: Ttalked 1o my brother because he is also
@ a graduate of Montana State. And I said, you

1 m konow, T'm not getting any younger, 1 would like to
g do things before I'm forced — before society says
_1#11 1 have to retire, and be was very supportive And
par he says pou're not going to know if yon can do it
“4 i untl you do it And I also spoke with my sister.
Cwa - QuLet's just stick with — T guess are

i those people all community metnbers?

wipe A No.They are my brother and my son.

g7y Q: But they could be community members,
Sy right?

<iipg A My sister s a conmmunity member,

wop  Qu Other than your sister who else did you

9y talk to?

et A Jocelyn Litle Boy, the receptionist, and
e 1 did tell her to let me know when the

o advertizsementy — when Cheryl actuably did it

S D s MUPSU S - sl d gy 4
e Because Cheryd was extremely busy. And ©said

b ]

i1 Jocelyn, if she doesn’t get to me would you let me
@ know when you're going to post that up, because
@ she would probabiy be the one to go put it en the
4 wall, .

s Q: How did vou hear about the posting?

w A Isaw it

m Qi Okay.

m A Before they could tell me.

B Q. Anybody else you taflced to?

e A Mot that Irecall

1 Q: And of course you said you talked to Tina

tz Spell in February of 02, right?

pa A Yes, '

a4 G Okay

1) A: Isaid if it comes open then I'will do
that, then I will apply for the position. I have
17y always talked about it. I could go back 30 years,
nay @ Bt not at the Missoula Indian Center?
ng A Isaid anywhere, it could have been

oy Missoula, Great Falls, Helena,

@1 Q: I'm just focusing on the Missoula Indian
2 Center. Anybody other than Tina Snel and the
3 people we just talked about that you tatked to
4 prior to applying in March & of 20027

5] A Peggy Cochran, who was administrative

& m

f
{
f

} assistant. § do believe Itatked to everybody at
@ the Missouls Indian Center about applying,.
B Q: Okay Anybody negative about you
W applying?
® A Just Debbie.
B O Well, it didn't sound like she was
negative, she just said that the board of
directors was hard t0 work with and you'd have
1) scyen bosses,

B 3

“Apg A Okeay, But later on, ke T said

{11 actuatly, it was before ther when she would male
1 spide remerks that T was, you know, not a leades
s and whatever,

nat @ So before vou applied she said you were
(15 Aot a leader?

sy Al Yes.

71 Q: Okay And then with regard to your July

ta 12th application, who did you talic to before you
tim applied there?

o A Cheryl Smoker and Jocetyn, and that's

mq when I said let me know when they post the

e advertisement.

ea G Anvbody else?

ma Ay No, because prior o March is when T did

Lok aprle

resy diszuss that with Debbie and Kitty and Jim and

o
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11 was?

A At the Missoula Indian Center.

‘) Q: What kind of questions did you get?

L A had guestions of, you know, what would

5 1 clo to expand or improve services at the Missoula
“1o Indian Center, and of course I said I would like
_m to see a health ciinic opened, you know, providing
i ihe fonds are available. | was asked what — |

& {8 was given a test on, you know, the budget, you

Ispend it, so 1 did that. And I do believe they
did ask me, you know, about priority setting and
5 again, I said, being in positions of a supervisos,
I'm usually — you know, I'tn subject to mistakes,
I'm usually very good about prioritizing tasks and
knowing what has to be done, especially with
deadlines. And I can’t remember much after that,
Q: How long do you think it lasted?
A: About an hour, or maybe even less.
Q: Were you told anything about the
122 position?
2w A: I'was told that I would assume
-4 responsibilities on August 16th with — if I
ps) were — or it wouid start in two weeks if I were
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know, they gave me a micto test on — ['was issued
5o much money, what would I do with i, how would

1) offered the position, and that I would be in the
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.» [ Moanagement position and that, you know, of course

]

they wese the board, and do I know, you know, my
emptoyees and, you know, just general questions,
but it was pretty formal.

G Okay. Were you told what the position
paid?
Cm A Yes And with a raise after — if I were
offered the position I would get z mise.

Q: What do you mean if you were offered the
jrosition? ‘

A: I 1 had a satisfactory interview or it 1
was offered, T meant —

E E

Q: Oh, so you were told if you were offerad
the position of the executive director on August
10th you would get a mise?

A: No.

b Okay,

A 1If Twas offered the position, after my
probatdonary period I 'would get 4 raise.

Q: Okay. Did they say how much?

A No.

Q: What did they tell vou about the position

nrohatinnare?
ProDAtionaryy

Ar They said it would be probationary for
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1 three months, 80 days.
@ @ Anything else?
m A No.
W) O What did you think about z probationary
5 period?
wm  A: 1 thoughtthat was in the policy and so 1
n said okay, because that's usually what happens
@ when a new employee is hired.
m Q@ So when you were tokl it was probationary
po you said okay?
p1p A Isatd — Ididn't say anything,
fa @ You were still interested in the spot
e even though it was probationary?
41 A Yes,
nsp G After vour interview what did you think
e your chiances were?
nm Ar You know, there was 2 1ot of competition
ng out there. I was willing to accept whether I did
ey of didn't get it And by accepting that I didn't
o) get it, | would hope another more qualified person
1y would step into the position,
ez Q: Did you know who the other applicants
23] weres?
a1 Al No.Ididn't know, that was not cotnon
sy knowledge.
Page 118
Mo @ Anybody else inhouse apply for it?
= A No.
@ @ Anyidea why Debbie Tatsey or Kitty Felix
W didn't apply? :
i A No.
B Q: They ever talk to you about that?
i A No.
o @ Just
m A They just said they lked their jobs,
pop G Okay. When wete you toid that you got
111 the position?
nz A Iwas given a lerter on, I believe it was
pa August Znd.
aap QI you turn 1o the next page whichiis
s marked PROY of that Exhibit 2, it looks like it's
ne dated August 2od, right?
g A Yes.
pe Oh Was this mailed to you or handed to you?
gy ATt was given to me in my mailbox at the
20 Missoulz Indian Center,
et G Lgot o belleve you were pretiy excited?
ez A Yes, very happy.
wy O I got o think you were 3 little nervons?
w4 AU Oh,yes because Tknew Thad alot o i7
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11 O And it looks like you started working
t with the interim director on August 5th of '02;is
s that right?

Al Yes.
i G And that was Cheryl Smoker?
i A Yes. ‘

m Qi And then it also looks like they wanted
m you to complete your ASAP job obligations during
s that —-
tg A Yes,
i) @ — were you okay working with interim
1) director and completing your past obligations?
na Al felta linle overwhelmed, but in erder
#4) for me to assume the position of executive
ug director I knew I had to fulfill what was written
ne down here. So 1 did, I agreed, knowing it wasn't
{7 going to be easy.
ps Q: Well, what about the youth campout, when
l1g was that?
oy A: That was August, I believe August ~ it
21 started I beleve August 18th. I can'’t remember.
w2 It was during that week that T was to assume the
w3 executive director position.
=g Q: Your first week as executive directot?
@5 A: First week, and then -~ because right
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w1 after that weekend it was the Fort Missoula Pow
B Wow,

@ Q: And I assume you wanted to see the youth
w campout through anyway, if you had done all the
5 work on it?

B A Yes, yes.

m Q: So you knew this was going to be a busy

@ time?

@ A: Yes, [ did.

pe O But it must have been kind of exclting w
ity finish the youth campout that you atready started
7 andd assume your duties as exccutive director?
nx A Yes.

nep G OnAugust 16th you started working on

(18 your own as executive director?

e A Yes.

pn Q: Where did Chery! Smoker go? Was she

g sl working at the Indian Center?

g A No.

o Qb And so she just wasn't there after the
iy 1&h?

ez A No,

w3 O What do vou mean by "no”?

s A She waen’t there,

we G0 Okuy Had you been inthis sort of

Fage 121
1) supervisory roie before?
@ A Iwas in a supervisory position at the
1 Salish Kootenal College for a year and ahalfasa
w) director, and I did supervise one counselor and
i fve instructors. And then I ran programs that we
t5) had, it was over $300,000 that I had to work with,
7 and it was the ABE - also included the ABE, GED
m adutt education program, and so yes, I did manage
) for a year and a half.
g - Q@ What's the ABE, what does that stand for?
11 Ar Aduit Basic Education.
py @ Okay.And so when you were the director
pa at the Salish Kootenai College, you were
14 overseeing one counselor and five instructors?
g Ar Yes,

pg Q: How did you oversee the instructors?

. A: Iwas there as support, I had to make

1y sure that they had a classtoom to teach, and, you
ne know, as a mediator if there were

o misunderstandings, and to make sure that their
211 schedule coincided with what the — so it didn’t
22 overlap with others in the same toom, et cetera,
et cetera, -

=4 O So it sounds like that was mote of & —

@5 you were support staff for them, it's pot like you

3
-2
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1 could hire and fire the instructors?
@ A Oh, no,1could, and which I did.
@ Q: You could hire and fire instructors?
w A Lhired two GED instroctors, one for the
i northern part of the reservation and one for the
@ southern, so I hired therr, but po, 1 did not at
i that time have to fire anybody.
| @ Okay.And of course this August Znd
m letter says that the position’s probationary,
e right?
# Al Yes, it does.
pn @ And vou began working on August 16th,
ny assuming the position was probationary, vight?

g A Yes.

15 Q: Did vou ever tell anybody you objected to
e a probationary period?

an A §did not do that because I wanted the

uey position, and due o the — T would say the

1 intirnidation, the, you knéw, very — I did not

jem want to fight with the board, I did not want {0

w1 argue with them and teil them this is what it is,

7 because then §felt like I was telling them what

w3 to do when all they had to do at that mofnent was

4 tell me, then, if you're not going 1o abide, then
£

rninated, 18
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which I understood that ag well. Bspecially
2 because 1'was supposed to have been on probation,
i And they tried to be a very intimidating board. ]
didn't hear good things about it, but again, I was
hoping with us being adutts, with all of us being
adults and professionals that we could overcome
this, S0 no, I did not argue with them, I did not
want to argue with them And I did not fully
understand that I did not have to be on a
probationary status until I started looking at the
policies more thoroughly.

Q: And we'll get to the policiesina
minute. ] guess let’s kind of follow that fine of
5 thought a little bit, When
at policies —

A: Istarted locking at them after Flo
Gardipee and [ went through them and I started
thinking, you know, I looked at it,but T |
didn't — I didn't go in that direction, I didn't
say anything. ] just thought, okay, we're going
1o get past this, I'm going to prove I can do it
and I would never have to bring it up.
Q: So when you and Flo Gardipee met on

~pay August 29th to go over policies, that's when you

125 started thinking maybe I shouldn't be on '

2 &

i

did you start looking

e
e
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probation?

A: Yeah, but of course 1 did not say
anything. In fact, I didn't even give it a second
thought at that peint because I thought we could
zet beyond everything.

Q: What are you trying to get beyond?

A: Get beyond me proviag that 1 could be the
director, and then maybe the intimidation would
subside, I thought maybe you could get into a
warking relationship, working professional
relationship And that's what T was hoping for.

Q: Would vou say the board was intimidating
o August 2nd?

T =

A Twould say that no, not on August Zad.

Q: You uccepted the position knowing that it
was probationary, right?

A: Believing that it was,

Q: I mean, because that's what this August
Znd lerter says, correct?

A: Right.

Qu It says the terms of the position are —
e it's probationary for 90 days?
A: Because that's what 1 believed was in the

1 nolicy at that noint

that was the terms of the

LAY Was

& Well but
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[ position, right?
@ A Notaccording to policy and procedure.
m Q@ But according to this letter?
@ A Beeause I belicved it.
# Qi I'm not asking what you believed. My
[ question is this letter, dated August 2nd, 2002
7 stated that the terms of the position were that it
@ was going 1o be probationary for 90 days, right?
g A: Because, again, I would not have agreed
#i0} to it had T known for sure that T did not have to
he a probationary employee.

0Q: And I'm not asking if you agreed to it or
not, P'm just saying the terms of this letter say
that that position was probationary for 90 days,
right?

A: That's right.

MA. VAINIO: And I'd object, you know,
the content of this letter is not reaily relevant
but it’s not bound — this doesn't establish what
the situation was. What establishes what the
situation was is the policies and rules of the
Indian Alliance, and also the law of the State of
Montana. So you ¢an say anything ina letter baut
it's not the law. It's not the policy.

MR. MORRIS: And that will be the next

Hi
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i
2
)
@
i
i
1]

issue. But are you telling her not to ahswer that
question because you're saying it's irrelevant?
MRA. VAINIO: T'm just saying let's move
on and let’s get to the policies and what they
say. I'm not instructing her not (0 answer, no,
but I'm interjecting an objection and moving this
thing along, let’s get to the meat of the thing.
Q: (By Mz, Morris) Well, 1o me, this is the
meat of the thing. Because what we have is a
letter that says the terms of the position ave
probationacy for 90 days and you knew that, right?
A: Again, I knew it to be the truth when in
fact it wasn't.
Q: Well, you believe it's xoL.
A: 1 beHeve that what's in here is not
true,

|8

i)
i
12|
159
54
151
38
17
HE

Q: Okay. But you accepted the position
under the belief that you were on probation?

A Yes.

Q: In fact, you said a second ago that you
hadd 1o fgtfill what this letter said for your
employment?

A Yes,

G And part of what this letter says for

TERTICI LY 3 s - 3
y your emplovinent is you're on probation?

1y
f20)
21
=2}
23
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iy @ The orientation meeting I think was on w1 Q: Prior to the orientation meeting on

@ August 26th, right? @ August 26 did you have any concernsg -—

@ A Yes. @ A No,no, I didn't, not prior to that,

W Q: 1mean, other than when you get this 4 @ The board ever mention that they wanted

i) fetter in your mailbox, do you talk to 4ny board i to evaluate your performance as executive director

@ members about the position? 1 before extending & permanent position?

m A Idon't remember. ] don’t think I did. m A Yes, because I — will you repeat that?

i I might have asked if they were going to indeed @  Q: Sure.Did the board mention to you that

m advertise for the position and if it would be soon 1 they wanted to evaluate your performance as the
tt) and I can’t remember if I did ask, who I asked. o executive director before extending a permanent
1 Qi What position are you talking about? 1] position? ‘

i A: The executive director position, usy A Yes, they said every 30, 60 and 90 days.

31 @ T'mtalking about after yon got the g And again, 2t that point they didn't tell me they
(+4 letter on August 20d. 14 were going to use staff evaluations,
g A Oh, okay. g5 9@ Who said that to you?
e Q: Did you talk to any board members about, us  A: ] believe it was Luanne Kicking Woman.
(7 hey, you got d new job? pnr @ Do you remember when?
pe At I don't remember. pey A It was at the orientation meeting.
pep G Ckay. pa @ Okay.
g A: Because 1 don't have — no, [don't = (Discussion held off the record.)
(21 remember. : 21 (Whereupon, the deposition was in recess
ey Q: Did you talk to Kitty Felix or Debbie 2 at 12:09 p.m., and subsequently reconvened at 1:12
128 Tatsey about — now that you were the executive 1 pom., and the following proceedings were had and
124} director? way entered of record:)
s)  As Ijust said yes, I accepted the position s Q: (By Mr. Morris) Where we left off, Ms.

Page 136 Fage 138

i and Debbie Tatsey did tell me, she says, 1 m Iron Shell, was with the August 2nd letter which

12 don't — she says, well, good luck, T hope — what i is labeled ERGD9 from Exhibit 2, and then from

w1 she says was now you will have seven bosses. i3 there where 1 wanted to talk to you about, it

4] Q: She said that again? # seems like the next major date would be August

5 A: Yeah And then she said — I think that i 16th, which is when you began — you were the

1) 'was about it. You know, Kitty said okay. But 1 executive director on your own?

i they really didn’t have any commnents that L know m A Yes.

1 of, not to me, m Q: And the interim director wasn't assisting

m Q@ Those two? {8 you anymore?
o A Yes. pog A Right.
i G Okay. And vou don't temermber tatlking to pir @ And then from August 16th and then you
7 the board priot to, say, lilke August 16th? g had vour orientation on August 26th, is thar
a% A I don’t remember, g right?
14 G Did you have any concerns that you pa A Yes,
(15 wouldn't make it off probation? ps Q@ And what was going on between the 16th
ne A No, Ldidn't, ve and the 26th?

7 @ Any concerns that the Missoula Indian s A It was the culture camp and more of less

uy Center would not extend a permanest position to e just gesting — well, just familiarizing myself

ty you! am with what was in the office, and that was pretry

woy A Np.Yes, T did. At the orientation o much it

i meeting on August 26 when they said the statf @ Q: Yeah, and the culture camp is the same as

(27 evaluations were coming in, | knew that Kitty, iz the vouth campout?

23 Debbie and Fritz and possibly Jocelyn would @y A Yeah, it was a youth culture camp.

w4y discredit me, so yes, I did, I had some pa G Okay And that day vou said was like the 2{3
ey misgivings s 18th?
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0

@

Q: So you didn't agree that you should have
t0 report weekly?

A: But I didn’t state that.,

G: And it sounds like you did do weekly
reports from that time forward, right?

A: Yes.

Q: And then I think there’s also a sentence
about 30- and 60- and 90-day evaluations?

A: Yes. '

G Is that also the sentence that says that
the staff will be gvziuating —

A: 1-was also informed that the staff will
be evaluating me on my petformance at the end of
30, 60 and 90 days.

Q: Okay.And from what we talked about this
morning, it sounds Hke you didn't like that
provision?

A: No, not at all.

Q: Had you evaluated the previous executive
director?

A: No.

Q: So this was the first time you ever heard
of an executive director being evaluated by the
staff?

A: Yes,

Page 157
iy didn't exhibit that from Blo Gardipee.
m  Q: But these are the same people who just
1 three weeks prior had hired you, right?
@) A Right,
& @ So what had happened in the previous
m three weeks to tmake them now hostile?
7 A: That,Idon't know I don't know.
w Oh 50 how did your first month go as
| executive director?
rop A It went very badiy.

ry Q: Why is that?

A: First of all, T had no — I felt fike my

ra) authority was — welf, I saw that I bad no

nar authority, because when I would give - Thad to
us start doing memos in order for the staff to

ne perform what I wanted, what I expected them to do.
un Like, for instance, I implemented a new policy,

18 not policy, but 2 new — okay. For lunchtime,

g there was no one to cover the front desk, it was
e always the secretary, So I had each program, the
21 CD, the ASAP and the administrative assistant

w2 take Monday — they had to choose what day they
12 would sit at the front desk for an hour, and then
take their lunch at a later time, 50 the secretary
could have a chance to go do her lunch.

117

[24]
L
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: Did you mention anything to the four
board members there that you didn’t like that?

A: No,

Q: Why not?

A: Because as 1 tokd you, I wanted to keep
my position and the board of directors had already
started exhibiting hostile looks, negative looks,
and 2 very negative attitude towards me, 50 1
accepted what - [ didn’t accept, T just didn't
say that I didn’t ke it But [ had aiready
accepted the position.

Q: There probably wasn’'t much you could do
about it anyway, right?

A: Right.

Q: How was these four women being hostile or
negative toward you?

A: Well, they would raise their voices at
me, sit there and give me dirty looks like I had
done something wiong when I hadn’t done anything
at all, because T hadn't even assumed most of my
duties. They were very, very unfriendly.

Q: Are you saying that about all four of
them?

19l
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They didn’t like that. 1sent out a
memo, There were simple things that T expected
them to do that were already going on at the
Center, and it was like I didn’t even exist. And
so they would not foliow my directive. Like for
instance — and like 1 said, these are small
things but they ate important things.
1 wanted to have — we always had a
luncheon at least once a week or once every two
weeks, and 1 would say, okay, it was for us to get
together as employees, fellow employees. And when
1 said, Okay, we're going to have a luncheon on
this date and this date, it had been happening up
untif the time 1 became executive director, and
everyone went off on their own and I saw that they
didn't have to follow my directive. And 1
wondered about that atc that time, But then later
on when I found out that they were going directly
to the board, 1 had no authority, They could and
did do whatever they wanted.
iy, Q: So it sounds like the staff was not
{22 respecting your authority a5 an executive
ey director?
A They
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1 A: These were scribbly notes that I had

°y written down. And yes, I did write this right

“4 after the meeting. But I did not present this to

the board because they did not give me back my

position. Se I thought, well, I tried to keep

i things on a positive note, they had already known

1 about this, So I did not present this to them,

But this is what is on the table.

% Q@ And so if T understond you cotrectly,

9 Exhibit 4, you never presented this to the board
of directors, these are just your notes?

A: These are my notes.

say you'll live with either
board of directors Hve with, or
correct?

A: Yes.

Q: Your September 16th letter says that you
reserve the right 0 add an addendum to this
request on or before September 30th, 2002; is that
right?

A: Yes.
) Q: Did you ever add an addendum?

A: I added an addendum because after
realized that §was not going to be given my other

oA

ecide; is that

Paga 171

" position I did add an addendum and the board of
directors did say they would support me in
whatever duties and decisions 1 had to make as
executive director, and that was the addendum that
I had written down that should be in their
possession, [ don’t have & copy of that.

Qi 1 haven't seen a copy of that addendurm,
but you're sure that what it said was — I gucss
tell me again what the addendum said.
A What it says was that the addendum — if
I can remember, No, I don't have that. 1t said
that the board of ditectors — 1 recapped what the
hoard of directors suid 1o me, that they would
support me in my decisions and ny duties that 3
perform as executive director. That was pretty
much the addendum that I bad given,

Q: 5o you gave them a statement saying the
i board of directors will support you?

A: Said they would support me,

Q: Sc vou gave the board of directors
statement that sald that the board of directors
= said they would support you?

A Right.

(23]
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i A: Meeting, yes,
7 Q: And going to Exhibit 4 in your notes from
@ the September 24th meeting, vou talk first about
@ rumors and gossip?
w A Yes.
B @ And one of the rumors you say, 2gain, was
- one board member stated we will be hiring a new
i director in 90 days?
m A Yes,
pop @ And actoally that's what one person said
(i1 a4 board member said, right?
pg A Yes,
py  Q: You never actuaily heard a board metmber
(14 say that?
ps A No.
#g Q: And then you say when the staff were
7 informed that they will be doing an evaluation on
iig) the D, a staff member, Kitty Felix said, now I
rg can get back at her; is that right?
o A Yes,
5}, @ Did you hear Ms. Felix say that?
@ A Idid not hear her say that.
e G Who said i€?
@4 A It was - you know, it was a commutiity
25 member but she aiso works there, It was Jocelyn
Pags 174
1 Littie Boy.
w @ So Jocelyn Little Boy told that you Kitty
i3 Felix said that now Kitty can get back at you?
A Right
m @ And then you say I'was also informed by a
16 previous recent staff member that Kitty also said
m they get rid of somebody at the MIC if they don't
w like them?
A Yes.
pop G Who sald that?
g1 A Tina Snell
iz Q: But you never heard Ms, Felix say that?
na Al No.
nap Qr And the connotation that you took from
g this quote that vou have there is that the heakh
(g department gets rid of someone at the MIC {f the
tn health department doesn't like theny; is that
pm right?
ps Al Where is this at?
poy @ Troat the last sentence of your
py paragraph numbered one,
@y A Yes, ves, Tioa Snell said that as well,
e 8 Tina Snell said that?
43 A Yeg, -~
ps G But Tmsrying o figure out who you mean 2‘5
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141 Tatsey and I wanted to get off probation so that
7 would feel 2 little more secure and then start
1 asking questions, a5 I mentioned before.
_# Qi And then I think the last time you
_ ‘15 brought that up I said, So you acted different
¥ when you were on probation versus how you think
7 you would have acted if you weren't?
m AU Andl responded that I'would ask more
g uestions -
no - Q: And it sounds kke you would aiso have
reprimanded staff?

A: I did reprimand them before. 1
reprimanded Debbie because 1 had the time to do

5 it. It was October and like 1 said, thi

like T said, things were
happening also, I was traveling, I had to take
time off to go to 4 funeral. And [ was trying to
perform my duties.I was performing my duties,
but I was aiso given added things to do, things
were happening from day to day. There was a gas
leak. I had to send everybody home for one day,
so on and on and on, So yes, I did not have time.
ey 1 forgot what your question was.

e Q: Weli, one of the reasons you said you

‘1py didn’t want to do it is because these people were
e friends with members of the board and you wanted
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to wait until you were off probation and felt more
secure?

2
B A Ask more guestions, and [ did feel a

@ little more secure, ves, .

©  Q: And you must have expected that these

@ staff members that were unfriendly with you were
m going to give you bad evaluations?

s Ac Oh, ves.

o Q: So regardless of whether or not you
por reprimanded them, you were going to get a bad
. i evaluation?
i pr AL Yes, yes.

“% 4w Qr So that's what 1 don't understand why
.. & you're all that worried about retaliation, you
| s know they are going 1o give you bad evaluatons
pay regardless?

w7 Al So what was your question?

pe @ Why are you worried abowt retaliation if
ug you know they are going to glve vou bad

oy evaluations regardiess?

i A Because it was only half of the smff

g2 The other half — it was a 50/50, 1 thought.

@y Q: So you wanted to reprimand the other half

e of the staff gz well?

sy Al Twounid have §

(o
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1 @ Did you have any reason to in your first
12 30 days? )
mp A Notin my first 30 days, no.And my last
w few days [ did reprimand one morve, Jim Dempsey,
151 due to Indian Health Service didn’t have the
i information that they required for giving us the
7 money. It was called C-D-M-1-5. And I did not —
m so I did tell him he had to get that information.
m  Q: Did you put him on written reprimand
oy then?
i A Yes,
sz O Let's go then to your reprimand of Debbie
ng Tatsey. It sounds likke that was because Aaron
pa Felix was driving the van, right?
isy  A: That's what started it. It wasn't —
g that was not the reason. The reason is because
it7) Debbie, to me, was undermining my authority and
ne] not respecting me as executive director and coming
ps in and shaking her finger at me and velling at me
o) and telling me what I could and couldn’t do.
2 Q: Who asked Mr. Felix to drive the vany
@a A Ibelieve it was Kitty Felix,
wa)  h You didn't have anything to do with that?
wa A No.
jp5) Q@ Do you know how far he drove it?
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i1 A: Yes, he drove it from the Missoula Indian
@ Center office to the — I believe to the
@ campgrounds, which is in Fort Missoula,
w @ And how do you believe that, what's your
15 basis for that?
©® A Because Jocelyn said.
m Q@ Did you do any investigation other than
# Ms. Little Boy's statement?
g A No, Ididn't
nop Qi And then finishing this patagraph from
11 your September 24th notes, it says that you're
iz wortied about the retaliation, as well as not
19) having policies in piace for their use of illegal
iy drugs and some micromanaging by certain board
py members. It seems, and we've talked about this,
g1 the board said go ahead and start a policy for
pn drug testing; is that right?
s Ay Yes They said to go abead and reprimand
119) the staff,
oy - Qi Al of them?
e Al Whoever needed It Um assuming if it
ez was all of them,
@a  Q: So they said you have the authority 1o
pay reprimand the staff? 2‘@

ey A Yes, they did,
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| %ﬂ Qi And did they say why they thought you
3 should work on that?

1 A No.
w  Q: Did you know why you needed to work on
o that?

cag AT didn't know why but I believed it was
m because for the last couple years, I believe maybe
e two of three years before that, the morale was
g aiready low. They were going through — and
probably even before that. They were going
through many directors, turnover and also new
board members, which is what happens. And so they
were — now that's just what I believe.And so it
was going to take a long time, more than 30, 60 or
S0 days for this to actually get done, but I coutd
initiate it and get it started.

Q: Well, and T got to think employee morale
wus pretty low?

A: It was very low. It was very low before
I ever took the position,

Q: I got to think conflict resolution was
all sorts of problems as well. T mean, you have
*129 half the staff that are unfriendly to you and the
_ 4 other half that may be friendly to you?

iz A: Yes There was also conflict smongst
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i point you say I expected a terribie evaluation. [
@ have to be honest with you, I didn't expect to be
w1 here at 30 days because of what is going on with
14 the staif here and it's been personalized. Do you
15 remember saying that?
m A Yes.
7 Q: Why did you expect a terrible evaluation?
m  A: Because Ididn't get along with Kitty
19 Felix; Debbic Tatsey, Fritz Reddies, Kathryn
o Reddies, Jocelyn Little Boy and Peggy Cochras
i @ So why didn't you expect to be there
iz after 30 days?
pa A Because I expecied the board to tell me
114 that due to these evaluations we don’t feel that
g you are fit for this position.
e Qi A good portion of this transcript is
n7 devoted to rumors and gossip; what rumors and
ua) gossip are we talking about?
s A That they are going to replace me in 90
@ days.
) @: That's the only rumors and gossip?
2z A: No, that's not the only rumor and gossip.
wy G What else?
sy A fowas — Kitty and Debbie also were
126 talicing about — I was supposed to have donea fow

themselves, not just with me. I'm Just addressing
i what I observed or was on the recetving end, but |
also have been aware of other things going on
within the realm within the staff,

Q: And the board mentioned to you that they
were concerned about poor communication with the
staff; do you remember thae?

@ A Well, that's what it says. They didn't
2 @ actually say that, but T'm sure that's what it was
because it's written down,

Q: I'm talking about the September 25th
meeting, Did they mention 10 you that they were
waortied about communication between you and the
staff? '

A Tdon't remember.

Q: And the board — do you remembet the
17 board expressing concern over your leadership
(e style?

A: L don't remember that either, but I did
let them know that [ was working on getting more
raining,

Q: What fraining were you working on/

A: 1 brought someone in from Helena to give
me supervisory education and that did happen.

Q: Arthe Seprember 25th evaluation at one
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1y things that - like for instarice, I was supposed

) to have been swearing, which in fact I will admit
w 1 did say a few swear words as a staff

4 coordinator, As an executive director Itook a

m step up and at one point Iwas joking around with
w them, which I probably shouldn't have been, and [
i did say one bad word, and that was all in fun, in

@ play, we were all joking around. That was the

m only rime I had ever said anything, It wasn't

no derogatory. It wasn't blatant, and so the rumor [
1y heard was that she doesn’t know how to be the
¢ director because she’s our there cussing. And [

3y said no, L was not cussing. So that was one

4] TUDOT,

115 Ancther rumor was T was supposed to have

pe been trying to hustle one of the employee's

) hiusbands. When that employee did come 1o me and

ue starred telliog me ilicit things that went on

nim with her and her hushand, which I didn’t need to

oy hear, and so that's where that came from. I did

124 not initiate that, This — Kitty initiated that,

2 She went in and said, Bsther, my hushand will not

3y Fme because — and I was baffled. I said, you

py know, why are you telling e this, and on and oo

w3 and on. She kept sayving sormething about, oh, this 24

N e R



‘tsther Iron Shell
September 22, 2004

Cause No. DV 03-937
Missoula County

Esther ¥ron Shell v,
Missoula Indian Center, Inc.

1 Well, it was fust never brought up again.
: You went?

: Twent.

: Did anybody else go?

: No.

: Okay. So it sounds lke it worked itself

: Yes.
: And then after the September Z25th meeting
you drafted an acceptance letter for the position
as well as a resignation letter for your old
y position, right?
A: Yes,
R ‘%’h‘f did you wil ite these
A: Because T was directed to do s0.At the
September 25th — see, they — we met for them to
go over my 30-day evaluation. And at that point
Dion Killshack, I remember this, said we would
like 2 letter from you stating that you have
accepted the director position and did resign from
the ASAP position. So I did do that. But I dated
= it the same day, I believe it was September 26th,
">3} Q: Had anybody asked you to get these
24 letters together before September 25th?
@ A No.

letters?
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 Q 'Were you okay geuting the letters
topether? Did that bother you at allf

A: Well, I wondered why 1 had to do it later
and 0o — yes, and no.Yes, it bothered me that
they asked me at a later date, and no because |
knew that that's what I had to do,

Q: Why did you thitk you had to doi?

A: Because they told me to. 1 have (o
follow the directive of the board
EXHIBITS:

{(Deposition Exhibit Nos. 6-7 marked for

ideatification.)

Q: (By Mr. Morris) Ms. Iron Shell, I've
given you what's been marked as Exiibit 6 and 7.
Exhibit 6 looks like vour resignation letter?

Az Yes,

&: And Bxhibit 7 is your letter of
.| n® acceptance?
e A Yes,

wop G And 1 note you say the starting date for

| 24 your executive director position is Augnst 16th,
)z which is the date from that August 2ad letter that

= you would start working on your own?
A Ves,

e G Did vou think these were appropriate 1o
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i send? _
m A Appropriate because they did need these
[ an paper, but inappropriate because the dates
| didn't match,
B G Didp’t match what?
@ A They didn't match the August 16th — my
7 position started a month before that. But yes,
m appropriate because this is what is required,
@ Q: And of course you sent these after you
pop did your request to be reinstated in your previous
(11 position?
nz A Yes,
gs] Qi And if T understood you earlier, it looks
14 Hike vou'd already hired then for vour old
5 position?
e A No, it was later.
o G It wag after September 267
pg A Yes.
ng G Would you agree with me at least as of
ey September 26 it doesn't look like there's any
ri] going back to your old spot?
e Al Right, ves.
ey Q: Going back to that August 2nd letter, and
24 if I put your acceptance letter together with the
w5 letter from August 2nd it looks ke you're

Paga 222
) accepting the position following the August 2nd
2 letter?
o A Yes,
®w @ Apd from your testimony this morning you
15 said one of the problems was that you didn't
@ think - no, you now believe that it was imptoper
@ 1o put you on probation, right?
W A Yes,
m O And why is that?
pno A Because in the policies and procedures
a1 Pm not a new employee,
1z G Though you apphied fora
1y position?
pa A With the same organization.
pg G But you applied for a new position?
fe A Yes.
s Q And were accepring that new position?
pe AL Yes,
a @ And so your only issue was that you had
o) worked there before you accepted the new position?
@2y Al Yes
G And since vou worked there before vou
e accepted the new position, you don't believe the
A put ¥ou on probaton?
A: Yes, aawrdﬁng 1o pelicies and

a position, a new

iz4
b

e
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LTI * ) And then the page 6 Is that section D

y where it starts new agency employees?
f A: Yes.
@ Q:In fact, it looks like the Missoula
"; indian Center was treating you as a new employoe,
T right?

n Al Yes,
Q: You got an otieatation period, I think
o) they even made you sign the code of ethics again?
Jno Ar Yes.
41 Qr Of course you had the 90-day probation
; and you had a 30- and 60-day evaluation?
3 A Yes,
g O And the August 2nd letter doesn’t say
fis that you're 2 new employee, does it, it just says
g here's - we're going to offer you the job, 90-day
71 probation, and here’s the criteria that we want
fal you to support and follow?
ny A Yes,
o @ And after receiving this August 2nd
4 letter you accepted the position as the executive
i director?
' eai A: Yes,
Sy Q@ How did the next 30 days go after yout
_psi 30-day evaluation? Let's bring you up to 60 days.

Page 244
A: Okay. It wase’t. That's when [ did not
get — the staff would not honor my directives,
they again did whatever they wanted. They would
a cotme and go as they pleased. And again, I said
there needs to be somebody in the health
_ department because, you know, U'm in my office and
" @ if soineone comes in, they need to have — we need
-, 18 to have a staff mesaber there, a8 well as with the
@ CD department, and they would Ieave, the heaith
"t department would leave, '
L, 1 Qr What about the CD departtuent, were they
19 leaving?
“um A They were pretty good. The CD department
.. 1141 was pretty good, they were there,
s Q: But still, these five people you're
s having a problem with?
_un A Actually the three,
7w Q The three mainky?
A: The two, mainty Jocelyn and Peggy were
kind of on the sidelines, so to speak.
Q: And so you said the first 30 days went
very badly, how would you assess the next 30 days?
pa A They were wWorse.

0 How worse?

Ar They again, like Liold you, thoy

‘Esther Iron Shell Cause No. DV 03-937 Esther Iron Shell v,
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1 wouldn't honor my directives, that's when Debbie
@ Tatsey came in and Hterally threatened me.

@ @ Is that the shaking finger?

W A The shaking the finger, and you kuow, 50

s that was really bad,

m G And it sounds like you're sending owut

(1 memos, and it sounds like the staff is making fun
@ of you for sending cut tinemaos?

w A Oh, yes. ‘

et Gt So once again, they're not respecting

i your authority as the executive director?

iz A Yes,

ua O And were vou trying to talk to them about
py Hey, you got to listen to me, I'm the executive
g directos?

uep A Ididn't want to push my authority

7y around, they already knew their jobs. T expected

. ipe them to continue, which they did, but it was like

(9 as If T wasn’t even there,

o @ So they're still minding their jobs but
w1 they're pretending like — they're ignoting
(22 anything you might say or do?

g A: Right,
24 Q: That ought to be pretty frustrating,
w5 A Yes, ’

‘ Page 248
m  Q: What did you try to do to remedy that?
m Ar ITwould bave staff meetings, I
encouraged them to come in and talk 10 me.
4 Q: How did the staff meetings go?
s A: The staff mectings we addressed a lot of
Missoula Indian Center business. Those went quite
1 well Although they knew we had staff meetings at
® @ certain point, like 9:00 o'clock in the morning,
@ and 1 had to run around and gather everybody and
g tell them, ook, we're having a staff meeting.
1 They would not comply, When [ saw they did with
itz the former directos, they would be there at 9:00
4 o'clock. And s0,again, they were undermining my
pa authority, or not respecting it, me as director,
rg @ So wheo you would have these staff
18 meetings would you have the five that were
um supportive of you show up on time and the other
e five show up later?
u9 A Yes,io fact, they did come in on time,
{20} {Discussion held off the record.)
ey Q@ (By Mru Morris) Ms Iron Shell, we're
ez tatking about your second 30 days, s0 basically up
2y to the 60-day evaluation; did you have another

) mesting with the board?

3]

c:]

g A Oh, ves we bad monthly mestings. The Zﬁ
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) regularly scheduled board meetings.
7 @ Okay. How did the monthly board meetings
m gl
@ Ar Ifelt there was a lot of animosity.
1) Like — Izt me take a look at my paper A lot of
1] animosity toward me especially, and since — and
{71 then one board member in particular, Biaine Little
i Bird, was, you know, literally, I won't say
@ reprimanded, but she did raise her voice to Peggy
poy and Jim at one point, And 1 said why didn't you
it} help with the Pow Wow, you know, I had no input
ny from you. And I felt that was being
ng disrespectful,
{14] And another time Denise Grant, I heard
15 her holler at Flo, raise her voice, literally
g holler at her, and those — and then I didn't —
17 there were always really - we weren't there very
per long, it was like maybe an hour with the staff,
isj the director and the board. Then the staff were
2oy asked to leave and 1 would meet with the board
iz briefly and then they would go into executive
(22} sEssion. .
23 SoInever really felt good at those
w4 meetings. Because I just felt like no one was
s listening to me, you know, when I was saying,

Page 248
iy okay, I need to do this and this, and what's going
i on, it was like, okay, yeah, that's what we'll do,
[ or that's what wiil happen, but I didn’t fee! ke
w1 had enough time to prove whether I could or
s} couldn't do it. And so I never really felt
w comfortable at those meetings, .
1 Q: Did you have a 60-day evaluation meeting
) with the board?
g A Lhad a 60-day evaluation meeting on
fte} November 11th, which should have heen performed on
i1y October 26th, October 16th, excuse me. And then I
(12 should have had the orientation meeting on October
s3] 26th when o fact I did not have the meeting vntit
14 November 11th,
s @ Okay You don't mean the orientation
e meeting, you mean the 60-day?
A: GO-day evaluation.
@: And it looks like you gota 60-day
ag evaluation letter, right?
oy Al Yes,
24)
)

o
10}

EXHIBITS:
{(Deposition Exhibit No, 9 marked for
128 identification)
241 Q0 (By Mr, Morsis) Ms, Iron Shell, T'm

ey looking at Bxhibit 9; s this the 60-cay

i evaluation letter you got?

@ A Yes. .

B Q: And you signed at the bottom November
w 11th, 02?7

m A Yes,

m  Q: And Tassume that's the day you received
7 it?

B A Yes.And the day that the meeting was

m actually held, the evaluation meeting.

gop Qi What did the board say gsbout how the

1 previous 30 days had gone?

nz A They said that it was & recap of what —

na Istill needed to concentrate on the areas of

4 weakness as in my 30-day evaluation,

15 Q: Okay. So did they say those areas had

ray improved at all?

pr A Idon't remember, although I do remember
ns telling them that I felt they were, I was working
#9 10 have team buildup, T was working on my grant, [
w0 was working on my weekly report to the board. I
121} was also working at the financial statement, I

jzz really didn't have much time,

g3 Q: To do what?

24  A: To do any of the duties. So 1did as

s much as I could for each. But also attempted to
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11 geta lot of the reports in, And in fact, which

12 some were late that Thad to submit to Indisn

@ Health Service, so 1 called Indian Health Service
i and said, I need some more time, and they

s understood and they said, Okay, you have got an
# extension, get things in at a certain time, I

1 can't rernember exactly what they are.

B Q: But some reports for Indian Health

® Service?

A: Veah, reports that ave submitted at

(4 quarterly.

iz G Okay. Buf you got an extension on those?
nay A Yes.

9 Q What was the grant that you were working
s on?

(18]

5]

A T was working on — I'was going to do a

#7 Pow Wow, we had no money for that, at Fort

re Missoula that foliowing mavbe May, and I had it
e completed and ready to turn in. 1 told them 1

pop would have that on November 14th. I told Luanne
24 and Elaine that L would have it

w2 Qb That you would have the application

29 completed and turned in?

pa; Al Thad everything ready. It wasn't due,

8 actually due in to the program at that tlme, but i
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1 would have it done for the board of directors,

o Q: And the Pow Wow was to put on a grant, or
“la sorey, put — a grant was 10 put on a Pow Wow?
8 A Yes,

Q: But the grant wouldn't have brought money
“ in to the Missoula Indian Center?

m A Well it would have brought it in in the
sense that it would go under the umbrella of the

“ stipulation that they wouid hoid the Pow Wow uader
Lo the auspices of the Missoula Indian Centet, So

_1m yes, it did bring money in, but it had to be spent
“hs on a Pow Wow. That's what I said I would do with
it.

¥ o TN a0 ¥ JUUSOSN [P S, SP F LIS PN
i u.aaﬁy.fuuu e if thic

TPow Wow made
money, the Missoula Indian Center would —

A: They would regenerate that for the next
year's Pow Wow,

Q: Ch.

_A: That would go back into the same account
) and then they would start building up to have the
1 Pow Wow the following year,
o G Okay, So it wouldn't increase the

%23 operating budget at the Missoula Indian Center or
replace anything on the operating budget? '

_Izs A: Tt would not replace anything, but it

4
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would increase it because it added another
activity —

Q:; Right,

A: — for prevention.

Q: That's a better way to put it. It
wouldn't impact any existing programs?

&: It wouldn’t what?
m  Q: Impact any existing programs?
s m A Ohb,no, no.

Copor Q Whatever happened with that grant?
w81 A Well, when T was going to turt itin on
i pz) November 14th T'was terminated from the position,
i3y 50 1 didn’t turn it in.

. (14 Q: Have you ever turned it in?
f5 A No. Not for Missoula Indian Center,
“ e Qo Have you done it for somebody else?

g7 A No.

sa Q: So did vou ever turn in g grant for a Pow
i Wow?

= A No.

{ e Qi Did anybody just tell you that that grant
@2 was sufficient to meet your hire letter?

offer that any

o
Y BLANL WOLLL L

t gay whether the grant was approved or
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] not.
@ Q: No, it just said, Seek out and submit one
[ major grant proposal, right?
W1 A Yezh, so that covered a lot. And I
i decided on the Pow Wow,
#  Q Did anybody tell you that the Pow Wow
7 grant that you were putting together met the
w criteria from the August 2nd lettes?
w A No.
g G Did anybody tell you that it did not meet
{i the —
gz A No.
pm Qr Let me go abead and finish the guestion,
n4 Did anybody teli you that it did not meet the
ig criteria from the August 2nd letter?
per  A; No, '
un Q& So you think that your areas of weakness
ig had improved from the 30-day letter to the 60-day
ug letrer?
oy A Yes, I do, because I wotked hard on doing
e a personal approach to work as when Debble Tatsey
ea and | had our faliing out, so to speak, and 1
3 reprimanded her. We got together and we decided
(24 to put it alt behind us,and I accepted that and
@a) we did — I called her in for 2 meeting, she is

] Page 264
i the head department for the health — she's
@ department head for the health. And so I worked
@ with her and Jim Dempsey, because he was head of
w the CD program, with all the other programs under
= them and we — I felt we were going in a positive
g direction.
m @ Though yow'd say in generml the 30 to 60
& davs was worse than the first 30 days?
m A In that respect when working with
po] Missoula Indian Center business, ves, As far as
1y the snide remarks and memo queen, things ke
i@ that, I mean, it was ¢ constnt, I was an
pg everyday thing, You know, where is the memo queen
[14] oW,
15 Loverheard Kitty Felix saying that when she was
pe in - not knowing 1 was still in my office. So
171 in some respects it did, Although I still
ug had — there was still work to be done. But
ng as far as the hostile work environment, it
o} remained,
e @ And then eventually, of coutse, you got
27} a letter saying that the board of directors was

2 hot going to offer you a permanent position,
griezln e

{24} TREIIU
er A Right 28
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1 O When did you receive that?
@ A Ireceived that on November 15th,
@ G Okay
{43 EXHIBITS:
15} {Deposition Exhibit No. 1¢ matked for
@ identification.)
m G (By M, Morris) Ms. Iron Shell, take a
& look at what we marked as Exhibit 10,
m A Okay.
pop Q@ Is that the letter that you received
11 saying that you were not going to get the
i19) permanent position?
p A Yes.
pq G And you say you received this on November
fs 15th?
pa Ar Yes.
pnn Qo Of Tassume 20027
ng A Yes.
ng @ And how did you receive this letter?
ey A: Through the mail.
29 Q: At home?
ma Al Yes.
a G Okay Had vou previously left the
124 Center? '
ws;  A: IT'went through — 1left the day before.
; Page 256
i Q: Onthe 14th?
@ A Yes.
m G Why was that?
1 A: Because Dion Killsback came in to tell me
B 1 had not received — or they were not going 1o
s offer me the position, so 1 left. I says, you
71 know, why have a meeting. I mean, T already know
@ what’s happening, so [ left,

Q: How did you know if Mr. Kilisback was
po] right?

it A Because when the board of direciors

nz) attempted to terminate me on September 24th at
t3) their meeting, which was not — which they didn’t,
pay and T called onc of the board members, Angela

#5 White Crane, that aficrnoon, and I said, Angela, 1

e got a call from Luanne Kicking Woman and she wanty
ti7y to come in and talk to me about my probationary
sg period and my position. Isaid, Is there anything

pa that vou can tell me that I should be prepared

oy for? Should 1 get anything? Do T need anything?

121y And she said, No, not that I know of, and I said,

em ‘Well, then let me ask you this, Isaid, T do

#% believe that they are going to follow through with
i) their original plan. I said, Can you comment on

{9

y that, ar

1d she said no. So that's when I decided

s
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) that that's what they were coming in to do.
@ Q@ And when did you call Angels?
p A Icalled her when — it must have been
4 maybe 10:00 o'ciock in the morning.
m Q What day?
6 A November 14th.
m Q: Okay.And so since she wouldn't tell you
@ hoard business, you thought, well, they're going
@ to terminate me 30 [ better leave?
oy Ac No, I waited for Dion so T could give him
4 my keys.
nz O How did you know he was coming?
pg  A: Ididn't. T just saw him out in the
p4 reception area,
ts @ So you saw him and said what to him?
par A: @ called him into the office, I says, Oh,
1in you're here, I says, Corme on in. I says, Look,
e Dion, you don't have to tell me what's going on, [
o) figured it out. I said, Here are the keys, and he
ol looked at me and he said, I apologize, and T said,
i1y okay, whatever.
2 @ Did you guys say anything else?
231 A: Not that I remember.
24y &: Do vou have any notes that tatk about
(25 that?
Page 258

iy A No.
@ @ Sothen he took your keys and what
@ kappened next?
@ Ar And I left. And that was in the
1) afiernoon.
B @ So that was — you called Angela White
tn Crane that morning?
@ A Yes, I was completing some business, I
m can't remember what it was, and then Iwas
ro) preparing to move my stuff out of this drawer that
a1 1 had a bunch of food iy, 50 1100k those. And
ve then I just performed — I was actually finishing
g the grant budget part, so I finished that just to
(+4 finish it.And then I just waited, So I stayed
rigy in the office, Then 1 did go to — I wentto g —
(e it was & meeting, I think it was with Missoula
g7 Youth Homes, although I can’t remember exactly.
risy And then I went back to the Center. I was gone
Hs for maybe an hour,
Q: Okay. So vou called Ms. White Crane in
) the morning, weren't very happy with her response
iz where she said — where shie won't tell you what's
@8 going on, 50 you cieaned out your desic, put the
241 stuff, T assume, in vour vehicie?
29

{20

tned de

e > T 1E b e
A: Mo, Theditina bgz&<

igza} E T A L ¥ P

Martin ale & Asanr Tne {800YVTRS. S408

B .Y LR rrintd

{67 Dage 758 _ Paos 258



“ Esther Iron Shell

Cause No. DV 03-937
Missoula County

Esther Iron Shell v,
Missoula Indian Center, Inc.

..September 22, 2004

Page 258
s 1)
@
N

Q: Had it in a bag?

A: Yezh,

Q: Went to 2 meeting with Missoula Youth
Homes?

A: Yes.

Q: Who's the director of that?

A: I don't remember who's the director of
Missoula Youth Homes,

Q: Neither do I, but I know him. Bumbﬁﬁm;
is that #t?

A: 1 don't know.

Q: Okay. Had a meeting with Missouia Youth
Homes and then went back to the office, hung

)

around for 2 lttle whike, saw M. Killshack?

A: Yes,

O Gave him the keys, you said, Hey, I know
what's goinig on, ke said, I'm sorry, of, 1
apologize?

A: Right.

Q: Took the keys and you walked out?

A: Yes.

Q: And I assume aftcr that you have not been
back to the Missoula Indian Centes?

A: No, I haven't.

Q: And I assume you have not apphed for any

Page 260

other positions at the Missoula Indian Cepier?
A: No. '
Q: Other than the letter we have marked as
Exhibit 10, were you cver wokd any reasons why you
were — why you were not offered a permanent
position?
A: No.
Q: So was this much of a surprise that you
weren't offered the permanent position?
A: No.
Q: Why is that?
A: Because the first 90 days indicated by,
again, ramors and gossip, the attitude, you know,
like I went to meetings with Luanne Kicking Woman
and Denise Grang, and they wouldn't even talk to
) me. I am the ditector and they wouldn’t give me
the courtesy of even at least identifying that or
saving Hi And so I knew with attitude and,
again, rumors znd gossip, which were in fact true,
that I believe, and o 1 knew I was going cut.
But 1 still wanied to learn as much as [ could

while Twas there and do the best that I could,
23 which 1 believe 1 did.
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A: Yes.
@ When did the board try to terminate yvou
on September 24th?
A: They were — from what T uaderstand they
were going to terminate me after 30 days and that
was told to me by Flo Gardipee,
Q: And that’s the board of directors

; meetings where you sent 2 letier saying you want

to be reinstated in your old position?

A: Yes, because [ knew that it was coming.

£ How did you know it was coming?

A Rumors and gossip, attitude, the way I
was treated,

Q: And when yo
Crang oft —

A: November 14th.

'Q: November 14th at about 10:00 in the
motning, vou wanted 1o know if they were
terminatng you consistent with their original
plan? '

A: No, T said I got a call from Luanne and
she asked me to come in for a meeting or wanted to
meet with me and I said, Is there anything else
vou can tell me that I shouid know or get prepared
for or anything, you know, 1 didn't know. And you

s o '_m-. P = o
u said you called Ms. White

i

B Z

{3

EE

{5}

5
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could take that any way, whether I should prepare
my stuff to leave, should T get the budgets, and
she said no, and 1 said okay. I said, Is there
anything you can tell me, shie says no. I sald,

) Are they going ahead with the original plan, she

said no, Or she said, I can't answer that,

Q: What do you mean by the original plan?

A: By the Septeinber 24th when t:hﬁy attempted
to terminate me then,

Q: So how did Ms. White Crane know what you
were talldng about with this original plan?

A Because she was there at the meeting,.

Q:: Timpean, ] don't understand, if you call
somebody on November 24th and say you're going
ahead with the original plan, how are they going

1 to know you're talking about a September 24th

meeting?

A: Because that's when the original plan
originated.

Q: But original plan o me is vague. ]

i mean, it could mean original plan to get an ASAP
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(1) wouldn't give me any information and I took it

3 upon myself to at least assume, which is not good,
m that that's what they were going to do.
O Well, it's also possible —
5 Ar When in fact I was right.,
Q: It's also possible Ms. White Crane had no

i idea what you were talking about?

m A Could very well be.

m O Okay 50 vou belicve you demonstrated
oy growth in the work area such as employee morale,
it conflict resolution and communication?
A: I believe that I improved in my personal

3 approach to work. As far as employee morale,
14y that's 2 question because it would take a lot

8l

{12

pis} longer than wiat 1 had and there was a ot of

e damage done there that I had seen.And as far as
it7) relability and dcpcndabmty, ves, I believe 1

ey improved on those.

(19 I mean, I did the grants and [ scheduied

20 the team building, which again, like I said, }

i1 could not reschedule because 1 had already set’it

{
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i) violate was that you were told that employees were
rp using illegal drugs?
@ ArYes.Sofhadtoacton it
#r G And you wanted to act on it by doing drug
5 testing?
i A: Doing drug testing.
1 Q And so do you believe not doing drug
18] testing is a violation?
m A Yes, Ido.
pop Q@ But you said the board would allow you to
11 do drug resting and start the policy to do that?
A: 1 did not get the chance to do it.And
) again, Flo Gardipee will come forward and say that
41 that was brought up at the meeting, and that was a
115y very big discrepancy, or I should say discussion,
e that they did not want me to do this.
Q@ But if I understand, so your violation of

fig

#m public policy was that you wanted to do drug

3

19 testing of the embloyees and the board didn't give
i20) You enough time to do it?

219 A: Yes, partly, that's not —
7 for the 15th, and sent out fliers that Missoula ez O What's the rest of #?
e Indian Center would be closed onthe 15th and I s A: The rest of it is that I don't think they

B said, well, maybe I can — you know, we'll do it
@5 anyway. It had to be done so I went with it. And

Page 264

iy as far as human relations, § believe that my

i interpersonal public relations, yes, improved. I
 also believed that management and leadership was a
w challenge, and T can't say if that improved or

s not.Because again, the respect and professional

i relationship with staff members and establish

m mutual respect was — it was going to be a long

i road, % long haul. T just don't believe that it

@ could not be done. I believe it could have been
nop done, | jost didn't have the time,

ity @ We asked you some discovery requests and

nz 1 think you have those in front of you.

s Interrogatory No, 12 asks about refusal to violate

w4y public policy, it looks like on page 9. What

115 public policy did you refuse to vielate?

ngp A Because I wanted to do urinaiysis testing

7 for the health department center to see if further
pey illegal drug usage, which also, again, inclhuded

9y ailechol, according o the policies and procedures.

o) Q: So what publc policy did you refuse to
1 violkte?

) A By not addressing that I knew what was
23 gOiRg oL :

4 Qr Let me see if T understand you corsectly
w8 thea, 5o the public poloy that you refused

i25)

wanted me to do it at all,
Q: But they never stopped you from doing it?

{24
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{1
2
3
]
18]
{8
7
18]
18]
{1

A: I didn't get the time to do it

G: Dida't get the time to do it. So
that's — 1 guess that’s what I was saying. So
the violadon — or you refused to violate public
policy by not having enough time to cotmplete drug
testing of employees?

A: Yes,

: Okay.And the next interrogatory, No.
13, which is at the bottom of page 10 says, Please
identify each document, fact or other item of
evidence that indicates or states that the
ilentified items arc matters of public policy, i
which you talk abowt is alcohol and marijuana is
illegal according to Misscula Indian Center
policies and procedures handbook and then givesa
cite. Is there any other policies or
procedutes — sorry, public policies that you
think were violated?

- & Yes, I think it's itlegal to drive a

velicle while under the influence,

Q: Did anybody ask you to drive a vehicle
while under the influence?

A: Did anyone ask me, 0o,

1)
gk
1)
1)
18]
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i1 A Exuctly.
Q: Butl guess what I'm interested in is did
w anybody ask you to violate a public poiicy?
.t A T don't understand the questionAm I 1o
1 violate the public policy by how?
@ Q: Any way I meag, did anybody ever say 10
1 you, Hey, Bsther, we want you to violate a public
1 policy, whatever public policy?
T A No
0 Qu Interrogatory No. 14 says let's talk
about provisions of the written personnel policy
w2 and procedures you allege has been violated, And
I assume through today we have talked about
i everything here, Would that be right?

A: Yes.

Q: And so some of the public policies - or
sorry. Some of the personnel policies that you
think were violated was that board members raised
their voices and giared at you, right?

A: Well, we ate to follow ethics,and I
don't believe that was very ethical, So that is a
violation of policy.

Q: Okay, And then we talked about whether
or not you were a new employee, the probationary
... 28] period?

Page 2889
a1 O Idon't think they had it last year
@ either. But I went a couple years ago, too,
m Anyway, Interrogatory No. 14 says you think it was
i a vielation for the board 1o micromanage you, and
i you think it was a violation of policy, the
@ personne! policy for you not {o be able to carty
m out the task of testing for illegal drug use, But
) I think we taiked carlier that there is no policy
1| for drug testing at the Missoula Indian Center?
poy A The policy — Idon’t recall if there i8
piy a policy in the manual but I know that - because
pa Idid it myseif, We had to sign a statement
iy stating that if there was any allegations or
it4) suspicions that we were to be tested for illegal
15 drog usage, and that's what I was going to do. So
ng that paper had to come from somewhere. And again,
7 1 don't remember reading that, But I would have
ug) been subject to it as ASAP coordinator, If
pe someone had come in and said, well, T saw her
oy drinking last night or doing something, I would be
1] subject to go to the hospital and get tested, and
@2 | agreed to that. But the health departient also
(s agreed to it and they did sign their statements.
pq  O: You looked a: the statements and saw
s therm?

Pago 268

m A Yes.
@ Qo Irsays Twas expected to do both jobs as
executive director and caltural prevention
# specialist, during the ficst week of your positon
m as executive director. Do you think that violated
g the personnel policies or procedures?

A: 1think it did. They should have paid me
for both jobs if I was performing both jobs.

Q: Did you work 80 hours that week?

A: 1 worked 80 hours, yes, 1 did. I
actually wotked 24 hours a day that weel,

Q: You didn't sleep at all thut week?

A: Islept, but 1 was on security for the
Pow Wow for the culture camp.

Q: Where was that Pow Wow at?

A: Fors Missoula,

Q: Did you guys ever do Pow Wows at the Daly
Mansion?

A: In Hamilton?

=

Q: Yeah.
A: 1 have attended them but I dida't do
them,
@y O Who puts thoese on, do you know?
ey A You know, T'm onot really sure. Because 1

8 know they didn't have it this yesr but —

7
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i A They have been there for a long time. 1
@ didn't — actually, I dide't see them, no,
m O But you assumed that they did?
@ A IT'was going to fook for them.
g Q: And [ assume i they hadn't signed them
% you were going 1o ask them to sign those
7] statements?
A Yes,
@ Q: And so you alse made an allegation that
pop your discharge was with actual frand or actual
a1 matice And you can look at your answey, it's on
(2 page 12, it’s in response to Tnterrogatory No, 16.
na Let me know when you're ready,
pap A Olkay.
(151 {(Discussion held off the record.)
pep G (By Mr. Morris) What we're talking about
17 is vou befieve that the Indian Center acted with
pey actual fraud or actual malice in terminating you.
a9 And of course you have an answer here talking
oy about why you think thar is. And I guess to me,
21} tell me why vou think there was any fraud in your
22y terminarion,

we A Okay The froud becavse Thelieve that ]
; s i ., it i oy e P P SR S
4y was not s new coaployee and 1 should ot have been

L 3
4 z ¥ ALAE
25 subjected to 8 probationary period, - 32
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MISSOULA INDIAN CENTER
F.O. Box 16927 « Missoula, MT 59808
Telephone (406) 829-9515 « Fax (406) 829-9519

August 2, 2002

Ta: Esther Tron Shell
1203 15 River Rd, #3
pisseuls, MT 5980

Re: Executive Dirsctor Positien

Dear Esther:

1 am writing in repards to your recent application for the Executlve Director Pasition.

We arc pleased to inform you that you have been selested for the position as the Executive Diretpr, You will be
working with the Interim Director starting August 3, 2002 in a transitional position as you devely yopr skiils to lead
this organization. Alsc you will be expected to complete all past ASAP obligations (youth cempwrt). You will remain
at your current wage during this time. Beginning August 16, 2002 you will begin your 90 doy pnb ation period as the
Director at the starting wage. .

During this probation peried you will be expected to Rl the following oriteria: -
1. Seck out and submit one major grant proposal, -
2. Work on galoing stronp supervisory skills, . -
2. Dsmenstrate growth in the work eves, such as employee morale, confl 1gresolution, and
communication )
b, Find resources to help with supervisory skil] building fraining,

At the end of the 50 days you will be evaluated on your performuance 2 the director, At that tirrea. clecision willbe.
made concerning maldng the Director position permanert.

We Took Forward to having you in this position and hope that af} fines of communication wifl bezpesT botween you and
the Board of Directors. 1 you have ony questions or concerns, please dor’t hesitate to contact Th 25 oardd.

» . Sincerely,

s
¢ ) , )
% LLEad e k Lf Z/L v y L/ lt o
, : Board of Directars
s Personnel Chairperson

ER-009
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W. Carl Mendenhall, Esq.

Sean Morris, Esq. <
WORDEN THANE P.C. FILED NOV 05 o0y
éftg,!’%egf Zla%._?w ., SHIRLEY E, FAUST, GLERK
Missoula, Montana 59806 . [ — -
Telephone: (406) 721-3400
Attorneys for Defendant Missoula Indian Center, Inc.
MONTANA FOURTH JUDICIAL DISTRICT COURT
: MISSOULA COUNTY
ESTHER IRONSHELL, Dept. 2
Plainfiff, Cause No. DV-03-937
" VS, '
- ~ |AFFIDAVIT OF LUANNE KICKING
MISSOULA INDIAN CENTER, INC., WOMAN IN SUPPORT OF
DEFENDANT'S MOTION FOR
Defendant. SUMMARY JUDGMENT
STATE OF MONTANA )

85
COUNTY OF Missoula )

Luanne Kicking Woman, after being first sworn on her oath, testifies
as follows:

1. i‘am over the age of eighteen years'and make this affidavit
based on my own information and knowledge. |

2. At all times relevant o this action | was on the Board of
Directors for the Missoula Indian Center.

3. | was part of the panel which interviewed Esther iron Shell for
the position of executive director. In the interview, | specifically informed

AFFIDAVIT OF LUANNE KICKING WOMAN IN SUPPORT OF
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT Page 1

l
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Ms. Iron Shell that the executive director position would be probationary for
the first 90 days. In addition, | informed her that we would evaluate her
after thirty and sixty days before determining whether to offer to her the
permanent position. Ms. Iron Shell did not express any concern or
objection {o the probationary term.

4,  Ms. lron Shell began her full time duties as the executive
director on August 16, 2002. Soon thereafter, | had an orientation meeting
with Ms. lron Shell. |informed her, again, the position was probationary
and, in addition, outlined the items the Board of Directors wanted her to
work on. At no time did Ms. lron Shell inform the me or the Board of
Directors that she objected to the probationary term.

5.  As the executive director, Ms. Iron Shell's duties were
significantly expanded from her position as ASAP coordinatér. She
superv'ised, disciplined, hired and fired any and all of the eleven
employees. She was responsible for setting the policy for the Center as
well as applying for grant funding, reporting to the Indian Health Service,
and making presentations to the members and the public as to the purpose
of the Center. In short, she had the most responsibility of anyone at the
center, was the highest paid employee at the Center, and was the public
face for the Center. There was no one at the Center with more
responsibility.

B. On November 11, 2002, the Board of Directors met to evaluate
Ms. lron Shell and determine whether fo offer the permanent position to
her. Ultimately, we decided that, among other reasons, her inability o
obtain the respect of the employees and create a positive work
environment as well as her lack of professionalism and failure to report to

AFFIDAVIT OF LUANNE KICKING WOMAN [N SUPPORT OF
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT Page 2
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the Board required us to not offer the permanent position to her.

7.  The decision to not offer the permanent position o Ms. lron
Shell had nothing to do with her interest in implementing an employee drug
testing policy. In fact, the Board agreed to allow her to investigate the
legality of such a testing poiicy._

8. In the three years preceding Ms. Iron Shell's aCceptance of the
executive director position, the Missoula Indian Center had several
problems with the previous executive directors including lack of
professionalism, inability to supervise staff, failure to report to the Board
accurate financial information, poor grant reporting, bad audits, and failure
to respect the Board as the employer.

9.  Based on the previous problems as well as the significant
increase in job responsibilities, the Missoula Indian Center wanted to
evaluate Ms. Iron Shell as the executive director before determining
whether to offer the permanent position to her. This is a legitimate
business reason for r_eguiring that the employment be probationary.

DATED this & day of November, 2004.

/%/// UL /KV/ZW; L/ trs1

Luanne Kicking Warnan

T
SUBSCRIBED AND SWORN before me this 5 day of
November, 2004,

e T
|

\“»M

Nam&. “Scan A

Notary Pckt%hc &)r the State of AloalAsik
.

. : Residing # Seuly A T
WO Ry VIy-commission expires: _$/(e/ zook
AFFIDAVIT OF LUANNE KICKING WOMAN [N SUPPORT OF
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT Page 3
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CERTIFICATE OF SERVICE

| certify that on November %" 2004, | served a copy of the
preceding document by prepaid mail on the following:

Kevin E. Vainio, Esq.
27 West Park Street
Butte, MT 59701 /’;}

N LLL(QL; ;'"%fifféf)

S 7

104015587 WPD

UANNE KICKING WOMAN IN SUPPORT OF
BEFEUDAN TS HOTION FOR SUMMARY JUDGMENT

Page 4
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September 25, 2002

Esther Iron Sheil
1203 ¥ River Rd, #3
Missouls, MT 59801

RE; Thirty (30) day evaluation
Deyr Batlist,

After extensive review of your evaliatiofi by staff and boatd mgribers it has been
determined that you may continue in your probationary status, During the st thirty days
you have displayed & high level of enthustasm for your job and serving the Native
American community of Missoula, However, we would like to bring to your attention

and set out an mprovement plan for areas identified as wealcness’ in the evaluations.
_ P P

We would like to remind you that the hire letter of August 2, 2002 is still in effect,
you are still obligated to follow the criteria set out. Currently, we are temporary
suspending all travel so that you can have more time to get familiar with your position
and to pet tasks completed. :

~ Below we are listing areas of weakness identified in the thirty day evaluation and
recommendations from the Board of Directors.on how to improve these areas,

Arees of " weakness”

Personal Approach to Work ~ become involved in taam buﬂdmg and communication
activities,

Fudgroent — use your professional discretion and follow MIC policies.

Reliability and Dependability — follow hire letter oriteria #2 (b),

Management and Leadership — develop respactﬁd and professiondl relationship wﬁh stafl
members and establish mutual respect,

Fluman Relations — improve interpersonal and public relations,

We wauld like to express out appreciation to you for your hard work thus far, we .

encourage you fo keep up the good work. If you bave any questions please do not hesitate

o contadt me, {

Sincerely,
/{_,( (LAt /Z’f/{/&ay 5"/5'2""5@#4
Luanne Kicking Woman

Chairpersen, Board of Directors Personnet Committes

‘/é;{] /C?u TOR 87{*"4{4
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October 25, 2002

Bsther Iron Shell
1203 ¥4 River Rd, #3
Missoula, MT 55801

RE: Sixty (60) day eveluation

Dear Hsther,

During the past sixty days you have displayed & high level of enthusizsmn for your job as Executive
Director, The Persotnel Comimittee has reviswed all sixty (60) day a@’muatmns, we are
recommending that you still need to address areas identified a5 weakness® in the thiry day
evahuation,

Also, we would like to remind you that the hire letter of August 2, 2002 is still in effect, you
are still obligated o follow the criteria set out. Below are listed arces that still need improvement,
and recommendations form the Board of Directors of how to.improve these areas.

eas of weakness:

Personal Approach to Work-- more involved in team building and commmumication activities.
Judgement ~ use your prafessional discretion and follow MIC policies.
Realiability end Dep enciabihty-m-foﬂow hire letter criteria #2(b)

Management and Teadership~develop respectful and professional relationship with staff members
and establish putuel respect. :

Human Relations--mprove mte%persoml and pubhc relations

Ifyau have any questmns please don®t hesx%aie‘ to vontact the Personne] Committes.,

Sinoarely, :

of , ;o

S G e /{" zi@ﬁwrj,[rzf P Lt
Luanne KickingWoran '

Chairperson, Board of Directors Personnel Ccnmuttee

Ww S sheef

/= /-0



B PROBATIONARY EVALUATION PERICIY

A probationzrv evalustion period is intended as a working test period and shall be
regarded as an muegral part of the evaluation process. The emplovee's immediate
Supervisor, with concurrence from the Executive Dirscior, may remove an emploves al
any time during the probationary evaluation period when the immediate Supervisor
becomes convinced that the emplovee is unable or unwilling o perform the stated duries
of the position in a satisfactory manner, that his’her habits and dependability do not merit
continuance In the service, or where an error or misrepresentation was made in the
application. Ifthe employee’s immediate Supervisor desires to extend the probationary
evaluation period, he/she shall notify the employse of the extension in writing at least
fifteen (15) calendar days pnior 1o the expiration of the original probationary evaluation
period. The Supervisor, with concurrence of the Executive Direcior, shall then extend the

evaluation period of the employee.

New employees shall be in an probationary evaluation status for 480 hours. After
successful completion of the probationary evaluation period, employment shall be
contingent upon availability of funds. Interim evaluations may be performed at the end of
30 and 60 calendar days. The Executive Director/Supervisor shall provide writien
documentation for all evaluation period reviews.

Center employees who leave for reasons other than disciplinary problems or unsatisfactory
performance and who were employed by the Center for at least twelve (12) months and
who are subsequently re-hired by the Center shall not be required to serve a probationary

evaluation period.

The Executive Director shall have the authority to initiate a probationary evaluation
procedure in cases of staff promotion or re-assignment in order to evaluate the

performance of the employee in thelr new position.

EMPLOYEE PERFORMANCE EVAL UATION:

1, Evzluation Periods and Dates

NOTE: All new employees shall be evaluated at the end of ninety (80) days
and may be evaluated at 30 to 60 days within this 480 hours as noted in above
section. ALL employees shall be evaluated annually on their anniversary date of
employment.

a. For new employees, evaluation report periods shall be due no later than ten
(10) calendar days following the evaluation pericd end date.

b. Evaluation reports for annual and promotion salary increases shall be due

no later than thirty (30) calendar days prior to the effective date of the
salary increase.

40



